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)




A Minor.

)







)
OPPOSITION TO FOSTER PARENT’S MOTION TO INTERVENE

COMES NOW, the minor child, CLIENT, by and through his attorney, Attorney, Esq., of Firm, and hereby files this Opposition to Foster Parent’s Motion to Intervene.  

This Opposition is based upon the following Memorandum of Points and Authorities, the papers and pleadings on file, and any oral argument allowed at the time of the hearing of this matter.

DATED this _______ day of Month, Year.


By:
_____________________________


ATTORNEY CONTACT INFO 

In conjunction with Legal Aid Center of Southern Nevada Pro Bono Project

MEMORANDUM OF POINTS AND AUTHORITIES

I. 
STATEMENT OF FACTS
Client is the subject minor in this case.  In Month Year, Client was taken into protective custody and placed with the foster mother who is petitioning to intervene in this matter.  At the time Client was placed into the foster home, the foster mother was told that Client would be going to live with his siblings in California as soon as California granted permission for him to be placed there.  On Date, this Court signed a Regulation 7 Order for ICPC to place Client with his siblings in California. The foster mother was told repeatedly by the Department of Family Services that Client would be going to live with his siblings in California as soon as California approved the placement.  

On Date, the foster mother was told that California had given verbal authority to place Client with his siblings.  Client was then moved to California with his siblings on Date.  

The foster mother filed a motion to intervene (hereinafter “Motion”) in this matter on Date.  

The foster parent does not have standing to intervene in this action and has failed to meet any of the necessary legal requirements to intervene. We herein request that this Honorable Court deny the Motion. 

II. 
ARGUMENT
The foster parent has argued that she has a legal right to intervene as a party in this abuse and neglect case.  First, we would argue that foster parents are statutorily excluded from becoming parties to an abuse and neglect action.  Second, even if the foster parents were not specifically excluded by statute, this foster parent has failed to satisfy the requirements necessary to intervene as required pursuant to N.R.C.P. §24(a) or (b).  
A. Foster Parents are Statutorily Excluded from Intervening in an Abuse and Neglect Action Pursuant to NRS 432B.580.

The foster parent has argued that she should be permitted to intervene in this action.  She cites N.R.C.P. §24(a) and (b) as the legal basis for intervention.  The Nevada legislature, however, enacted NRS 432B.580 which specifically states that foster parents do not have a right to become a party in an abuse and neglect case.  N.R.S. 432B.580 states that foster parents are entitled to notice and an opportunity at any review hearing before the court, but, “The provision of notice and an opportunity to be heard pursuant to this section does not cause … a provider of foster care to become a party to the hearing.” [emphasis added.]  
Foster parents are statutorily excluded from intervening in an abuse and neglect case. 
B. The Foster Parent Has Failed to Meet the Requirements Necessary to Intervene Pursuant to N.R.C.P. §24(a) or (b). 
If the court should find that foster parents are not statutorily excluded from intervening pursuant to NRS 432B.580, this foster parent’s motion to intervene should still be denied as the foster parent has not met the requirements to intervene pursuant to N.R.C.P. §24(a) or (b).  N.R.C.P. §24 provides in pertinent part: 
(a) Intervention of Right.  On timely motion, the court must permit anyone to intervene who:

(1) is given an unconditional right to intervene by a state or federal statute; or

(2) claims an interest relating to the property or transaction that is the subject of the action, and is so situated that disposing of the action may as a practical matter impair or impede the movant’s ability to protect its interest, unless existing parties adequately represent that interest. 

      

(b) Permissive Intervention.

(1) In General.  On timely motion, the court may permit anyone to intervene who:

(A) is given a conditional right to intervene by a state or federal statute; or

(B) has a claim or defense that shares with the main action a common question of law or fact.

(2) By a Government Officer or Agency.  On timely motion, the court may permit a state or federal governmental officer or agency to intervene if a party’s claim or defense is based on:

(A) a statute or executive order administered by the officer or agency; or

(B) any regulation, order, requirement, or agreement issued or made under the statute or executive order. 

(3) Delay or Prejudice.  In exercising its discretion, the court must consider whether the intervention will unduly delay or prejudice the adjudication of the original parties’ rights.

The foster parent has cited no statute that conditionally or unconditionally permits her to intervene in this action.  Additionally, the foster parent has no legally protectable interest in this matter, and the custody action that was filed by the foster parent will not be heard until the abuse and neglect matter is settled.  The foster parent’s claim or defense in that case does not have a question of law or fact in common with this case.  The foster parent is unable to satisfy any of the requirements to intervene pursuant to N.R.C.P. §24(a) or (b).  The foster parent’s motion to intervene should be denied. 

C. The Foster Parent Has Failed to Meet the Requirements Necessary to Intervene Pursuant to N.R.C.P. §24(a)(1).  There is No Statute That Conveys an Unconditional Right to Intervene in an Abuse and Neglect Case to a Foster Parent.  

N.R.C.P. §24(a)(1) permits an applicant to intervene in a matter when there is a statute that specifically confers an unconditional right to intervene.  The foster parent has failed to cite in their Motion any statutes supporting their assertion that they have a right to intervene in the instant case. 

There are no statutes that confer the right on foster parents to intervene in an abuse and neglect action.  The foster parent Motion should be denied.  

D. The Foster Parent Has Failed to Meet the Requirements Necessary to Intervene Pursuant to N.R.C.P. §24(a)(2).  Foster Parents Have No Legally Protectable Interest.  
N.R.C.P. §24(a)(2) permits an applicant to intervene when the applicant claims a legal interest relating to the property or transaction which is the subject of the action, and when the applicant’s ability to protect that interest may be at risk.  The Nevada Supreme Court has stated that in order to meet this burden, an applicant must show “(1) that it has a sufficient interest in the litigation’s subject matter, (2) that it could suffer an impairment of its ability to protect that interest if it does not intervene, (3) that its interest is not adequately represented by existing parties, and (4) that its application is timely.”  Am. Home Assurance Co. v. Eighth Jud. Dist. Ct., 122 Nev. 1229, 1238, 147 P.3d 1120, 1126 (2006).  

The foster parent could not meet the burden required by law to intervene in this matter as she does not have a significantly protectable interest, and her application is untimely. 

1. Foster Parents Do Not Have a Significantly Protectable Interest.

The first requirement to intervene under N.R.C.P. §24(a)(2) is that the applicant must show they have a sufficient interest in the litigation’s subject matter, otherwise known as a significantly protectable interest.  A significantly protectable interest has been described by the Nevada Supreme Court as an interest that is “protected under the law and bears a relationship to the plaintiff’s claims.” Am. Home Assurance Co. at 1127.  

At no point in her Motion does the foster parent state what legal interest it is she is seeking to protect nor does she point to any authority protecting that interest.  Instead, she simply states that she should be permitted to intervene in the abuse and neglect case because she “has a special interest in the care, custody, and welfare of the subject minor and as such has a legal interest.” (Motion at 3, lines 26-28.)  Without a legally recognized, significantly protectable interest, the foster parent has no right to intervene in an abuse and neglect case and her Motion should be denied.  

2. Foster Parents Do Not Have a Significantly Protectable Interest, So They Cannot Suffer Impairment in Their Ability to Protect that Interest.

The second requirement to intervene under N.R.C.P. §24(a)(2) is that an applicant must show that it could suffer impairment in its ability to protect its interest if not permitted to intervene.  As the foster parents do not have a significantly protectable interest, they cannot suffer impairment. 

3. The Foster Parent’s Application is not Timely.

The fourth requirement to intervene under N.R.C.P. §24(a)(2) is that the application be made timely.  “Determining whether an application is timely under N.R.C.P. §24 involves examining “the extent of prejudice to the rights of the existing parties resulting from the delay,” and then weighing that prejudice against any prejudice resulting to the applicant if intervention is denied.” Am. Home Assurance Co. at 1130 (citing Dangberg Holdings, 115 Nev. at 141, 978 P.2d at 318).  
The foster parent waited five months before filing a motion to intervene.  She knew from the first day this child was placed with her that the court-adopted plan for the child was for him to move to California to be with his siblings.  The foster parent unreasonably delayed requesting to intervene.  The Motion is untimely and should be denied.  

Additionally, permitting the foster parent to intervene at this time will heavily prejudice the child by interfering in his ability to bond with his siblings. The State of Nevada has long recognized the importance of the sibling bond and has enacted numerous statutes to protect that relationship.  (See NRS 432B.390 requiring a child placed in protective custody to be placed with his siblings whenever possible; 432B.3905 permitting a child to be placed in a child care institution to avoid separating siblings; 432B.550 presuming it is in a child’s best interest to be placed with their siblings when making a custody determination; 432B.580 requiring the court to review efforts to place siblings together and to foster the sibling bond, etc.)  
The foster parent does not have a significantly protectable interest in this matter and their application is untimely.  The foster parent has failed to meet the requirements necessary to intervene pursuant to N.R.C.P. §24(a)(2) and their Motion should be denied.  
/ / /

E. The Foster Parent Has Failed to Meet the Requirements Necessary to Intervene Pursuant to N.R.C.P. §24(b)(1).  There is No Statute That Conveys a Conditional Right to Intervene in an Abuse and Neglect Case to a Foster Parent.  

N.R.C.P. §24(b)(1)(A) permits a court to consider an application to intervene in a matter when a statute conditionally confers a right to intervene.  The foster parent has failed to cite in her Motion any statutes supporting their assertion that they have a right to intervene in the instant case.

There are no statutes that conditionally confer the right on foster parent to intervene in an abuse and neglect action.  Their Motion should be denied.  
F. The Foster Parent Has Failed to Meet the Requirements Necessary to Intervene Pursuant to N.R.C.P. §24(b)(2).  The Foster Parent Cites No Claim or Defense in Common With this Abuse and Neglect Case.  

In order to intervene pursuant to N.R.C.P. §24(b)(1)(B), the applicant must show that they have a claim or defense at issue, and that the main action they are attempting to intervene in has a question of law or fact in common with their claim or defense.  The foster part in this case has merely argued that this Court should permit her to intervene because she has a “valid custody claim to the subject minor.”  (Foster Parent Motion, P. 5, line 10-12.)  
First, we would argue that the foster parent does not have a “valid” custody claim.  She has filed a custody petition that has yet to be heard.  Additionally, we would note that no determination on the “validity” of her custody claim will be made by the domestic court until this abuse and neglect case closes.  When a child is found in need of protection in this county, this abuse and neglect court has exclusive, original jurisdiction over that child. NRS 432B.410.  The abuse and neglect jurisdiction takes precedence over any case that is pending or subsequently filed in the domestic relations court.  

Second, we would note that the foster parent in this case does not even describe in her motion what claim or defense she has that is at issue, or what that claim or defense has to do with a question of law or fact in this abuse and neglect case.  She has failed to make even a prima facie showing of compliance with the request to intervene pursuant to N.R.C.P. §24(b)(1)(B).  

The foster parent has failed to meet the requirements to intervene pursuant to N.R.C.P. §24(b)(1)(B).  The foster parent motion to intervene should be denied. 
/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

III. 
CONCLUSION
The foster parent has not argued, nor met, any of the requirements necessary to intervene pursuant to N.R.C.P. §24(a) or (b).  For the reasons discussed above, we respectfully request that this Honorable Court deny the Foster Parent’s Motion to Intervene.

DATED this _______ day of Month, Year.

By:
_____________________________
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In conjunction with Legal Aid Center of Southern Nevada Pro Bono Project

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the ____ day of Month, Year, I served the foregoing OPPOSITION TO FOSTER PARENT’S MOTION TO INTERVENE by the Court’s electronic system (EFS E-File & Serve) and/or depositing in the U.S. Mail in a sealed envelope with first-class postage fully prepaid thereon, to the following:





______________________________________





An employee of





Firm

