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Chapter 1 - Acronyms and Definitions

The following is a list of acronyms and terms that you are likely to encounter.
Abuse: NRS 432B.020 provides:

1. “Abuse or neglect of a child means” except as otherwise provided in subsection 2:

a. physical or mental injury of a nonaccidental nature;

b. sexual abuse or sexual exploitation; or

c. negligent treatment or maltreatment as set forth in NRS 432B.140, of a child caused or
allowed by a person responsible for his welfare under circumstances which indicate that
the child’s health or welfare is harmed or threatened with harm.

2. Achild is not abused or neglected, nor is the health or welfare of the child harmed or
threatened for the sole reason that:

a. The parent of the child delivers the child to a provider of emergency services pursuant to
NRS 432B.630, if the parent complies with the requirements of paragraph (a) of
subsection 3 of that section; or

b. The parent or guardian of the child, in good faith, selects and depends upon nonmedical
remedial treatment for such child, if such treatment is recognized and permitted under the
laws of this State in lieu of medical treatment. This paragraph does not limit the court in
ensuring that a child receive a medical examination and treatment pursuant to NRS
62E.280.

3. Asused in this section, “allow” means to do nothing to prevent or stop the abuse or neglect
of a child in circumstances where the person knows or has reason to know that a child is
abused or neglected.

The terms “mental injury”, “physical injury”, “sexual abuse”, “sexual exploitation” and
“negligent treatment or maltreatment” are specifically defined in NRS 432B.070, 432B.090,
432B.100, 432B.110 and 432B.140. The term “abandonment of a child” is defined in NRS
128.012.

Adjudicatory Plea Hearing: A hearing that occurs within 30 days (unless good cause is shown)
after the District Attorney files a Petition — Abuse/Neglect, where the Mother/Father of the child
alleged to be the subject of abuse or neglect either admits or denies the Petition.

Adjudicatory Trial: If the parents deny the allegations in the Petition filed by the District
Attorney, an adjudicatory trial will be held. If the parents do not appear, the District Attorney
will make an offer of proof regarding the allegations. If the parents appear, the District Attorney
must prove the allegations by a preponderance of the evidence. The Court will record its findings
of fact and proceed to order a further hearing to dispose of the case. NRS 432B.530.

Adoption and Safe Families Act (ASFA): ASFA (42 U.S.C. 8 671, et seq.) was passed by
Congress in 1997 in order to assure the health and safety of children and to promote permanent
homes for children. ASFA requires, among other things, that children who are removed from the
care of their parents either be returned to them or placed in an alternative permanent placement
within one year from the date they are taken into protective custody. ASFA mandates that
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caseworkers plan concurrently to return the child home and to place the child in an alternative
permanent placement. ASFA mandates that safety of children be the paramount concern in all
decisions concerning placement. These federal mandates were enacted in Nevada and are set
forth in Chapter 432B of N.R.S.

Adoption Worker: This is a Clark County Family Services (CCFS) caseworker who is
responsible for preparing the Court reports and other documents (Social Summary) necessary to
effectuate the adoption of a child in protective custody.

Alternate Plan: An alternate plan, sometimes referred to as a concurrent plan, is a plan made in
case a child cannot be returned safely to his parents. Families, relatives, foster parents, attorneys
for the parents or for the child, or others in the community, may help develop the plan. The
alternate plan may be adoption, permanent placement with a relative, guardianship, or another
planned permanent living arrangement for an older child. If an alternate plan becomes the goal
for a child, the Court must approve that plan.

Basic Skills Training (BST): A BST worker offers services in the community or home setting.
These services include, but are not limited to, social skills, problem solving, basic living skills,
personal safety, self-care, organizational skills, time management, and transitional living skills.

Case Plan: A case plan is a plan approved by the Court that outlines the minimum tasks a parent
or guardian must complete before a child will be returned to their care. It is a "working
document,” which may change periodically during the course of a dependency case, with each
change requiring Court approval. It may include evaluations of the parents and the child,
completion of counseling sessions, and maintaining stable employment or housing, among other
things. Contrary to widespread belief, successful completion of the case plan does not guarantee
that a child will be returned to a parent or guardian. In addition, it is possible that a child may be
returned home before completion of a case plan if there is no current safety risk.

Chafee Funds: A client over age 14 may apply for Chafee funds to pay for expenses such as
driver’s license fees, graduation pictures and announcements, or other necessities (ranging from
$300 to $750.00 annually, depending upon the age of the youth).

Child Abuse and Neglect Reporting System (CANS): Refers to the child abuse and neglect
screening which consists of a thorough search of the UNITY system for information on any
reports and/or investigations pursuant to NRS 432B.

Child Abuse, Prevention and Treatment Act (CAPTA): CAPTA (42 U.S.C. 8§ 5101, et seq.),
first passed in 1974, set standards for the definition of child abuse and neglect and provided
financial assistance to states to develop child abuse and neglect identification and prevention
programs. Subsequent CAPTA amendments required States to implement protective systems to
respond to reports of medical neglect, establish comprehensive adoption assistance programs,
and expedite termination of parental rights in certain cases, among other things. These federal
mandates were enacted in Nevada and are set forth in Chapter NRS 432B.
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Child and Family Team (CFT): A team that is comprised of family members, friends, foster
parents, legal custodians, community specialists, and other interested people identified by the
family and agency who collaboratively develop a plan of care and protection to achieve child
safety, child permanency, and child and family well-being.

Child Find: Child Find is an evaluative process by Clark County School District (CCSD) to
address the federal mandate to locate and evaluate children, ages 3-21, who may have a disability
and are eligible for services as identified in the Individuals with Disabilities Education Act
(IDEA). Child Find will assess children for special education eligibility, develop Individualized
Educational Programs for eligible children, provide connections to families for community
resources, and collaborate with Nevada Early Intervention Services (NEIS) to ensure there is no
gap in services once a child turns three years old.

Child Haven: A temporary, emergency residential facility for children who cannot remain
safely in their home, where children remain until they may return safely to their home, are placed
with a relative, or are placed in a foster home. Child Haven is located at 701 N. Pecos Road, Las
Vegas, Nevada (on the north end of the Clark County Family Court campus). The general
telephone number for Child Haven is: (702) 455-5390.

Child Protective Services (CPS): CPS is the group within the CCFS responsible for
investigating allegations of child abuse or neglect, linking families to community services and
providing guidance and supervision to families at risk of abuse and neglect; or, if it is not
possible to keep a child safe in his home, taking a child into protective custody until appropriate
permanent placement plans can be developed. The primary job of CPS caseworkers is to ensure
the safety of children. The general telephone number for CPS is: (702) 399-0081.

Child Protective Services (CPS) Caseworker: This is the caseworker who responds to reports
of child abuse or neglect, investigates the allegations, and decides whether the child can remain
safe in the home (with or without voluntary services) or whether the child should be removed
and placed into protective custody. This investigative caseworker helps the Clark County
District Attorney complete the Petition — Abuse/Neglect and prepares the Summary Report on
the case for the Report & Disposition Hearing, which includes an initial case plan for the family
and initial placement recommendation for the child.

Children’s Attorneys Project (CAP): The Children’s Attorneys Project of Legal Aid Center of
Southern Nevada, Inc., represents abused and neglected children. Clients are children in the
custody of the child welfare agency and are referred to CAP by the Juvenile Division of the
Family Court.

Clark County Family Services (CCFS): CCFS is the Clark County agency formed in 2002 to
be responsible for providing services for Clark County families, including: The Child Abuse
Hotline (responsible for accepting reports of abuse and neglect, 24/7); Child Protective Services,
(see above); Child Haven and emergency shelter homes (see above); Children's Advocacy Center
(a facility adjacent to Child Haven that provides a child-friendly setting to interview children
about reports of child abuse, particularly sexual abuse, conducts medical exams and provides
therapy); Parenting Project (a program to help parents have positive, healthy, and nurturing
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relationships with their children); Foster Care Services (the program responsible for recruiting
and training foster parents to meet the needs of children and the licensing of foster homes); and
Adoption Services (the program responsible for recruiting adoptive parents who will provide an
alternative, permanent home for children who cannot be reunited safely with their parents).

A child in protective custody may have contact with numerous caseworkers: the CPS caseworker
who investigates allegations of abuse/neglect and prepares the R & D Hearing Report and initial
placement plan; the CCFS caseworker who develops Case Plans to reunify a child with his or her
parent(s) and alternative placements in the event reunification is not possible; and their
substitutes or replacements. In addition, an Adoption Worker will be appointed to arrange the
adoption of a child, if adoption becomes the permanent placement plan. The administrative email
for CCFS is DESadminteam@clarkcountynv.gov. The general telephone number is: (702) 455-
5444,

Clark County Family Services (CCFS) Caseworker: This is the caseworker assigned after the
CPS caseworker has investigated the case, caused the child to be placed in the County’s custody,
and prepared the disposition hearing report developing the initial case plan and recommendations
for placement. The CCFS caseworker is primarily responsible for general case management (the
day-to-day monitoring of the care your client receives during the term of his wardship, including
the arrangement of foster care or other caretaker placement) and permanency, which includes
initiating recruitment, completing the social summary and referring a case for Termination of
Parental Rights (TPR). This caseworker also prepares status reports for the Court on the parents’
progress in achieving the case plan.

Continued Entry of Plea (CEOP): At the initial Adjudicatory Plea Hearing, the parents/legal
custodians may not have had an opportunity to consult with their attorneys or may still be in the
process of negotiating a deal with the District Attorney. As such, the Court will set a CEOP for
the parents to enter pleas in response to the Petition, in order to give the parents or legal
guardians additional time to either consult with their attorneys or negotiate with the District
Attorney.

Court Appointed Special Advocate (CASA): A CASA is a volunteer member of the
community who is appointed by the Court to be a child’s guardian ad litem, and represent and
protect the best interests of the child in court proceedings. A Clark County CASA volunteer is
supposed to receive 40 hours of training before being assigned to a case. NRS 432B.500 requires
that the Court appoint a guardian ad litem for the child after a petition alleging abuse or neglect
has been filed. However, in practice, CASAs are only appointed in about 1/3 of the cases in
dependency court.

Department of Family Services (DFS): DFS is the former name and acronym for Clark County
Family Services (CCFS). Some stakeholders and long time practitioners still use “the
Department” or “DFS” instead of Clark County Family Services.

Department of Juvenile Justice Services (DJJS): DJJS provides intervention services,
guidance, and control for youth ages 18 and under who are involved in delinquency and
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truancy. DJJS consists of four divisions: Clinical Services, Probation, Juvenile Detention, and
Spring Mountain Youth Camp.

Disposition Hearing: The stage of the juvenile court process in which, after finding that a child
is in within jurisdiction of the Court, the Court determines who shall have custody and control of
a child. The Disposition Hearing should occur within 15 working days after the Adjudicatory
Plea Hearing or Adjudicatory Trial. The Court will receive the CCFS report and hear from the
caseworker, the CASA (if one is appointed), and the attorneys for the child and parents, and
make orders concerning the custody and placement of the child, what CPS, CCFS, and the
parent(s) must do. Also, sometimes referred to as the “R&D” hearing for “Report and
Disposition”.

Disposition Report: If the Court finds that the allegations of the Petition — Abuse/Neglect are
true, the Court will order CCFS to submit a Disposition Report and Permanency Plan containing
the following:

1. The conditions of the child’s residence, the child’s record in school, the mental, physical
and social background of his family, the family’s financial situation and other relevant
matters, or if the child is a newborn delivered to a provider of emergency services, any
matters relevant to the case; and
2. Anplan to place the child in a safe setting as near to the residence of his parent(s) as is
consistent with the best interests and special needs of the child. The plan must include:
a. A description of the type, safety and appropriateness of the home or institution
(consistent with NRS 432B.3905, limiting placement of children in child care
institutions);

b. A description of the services that will be provided to try to reunify the child with the
parent(s) and alternative permanent placements that will be explored,;

c. A discussion of the appropriateness of the services that will be provided under the
plan; and

d. A description of how the plan will be carried out (pursuant to Court order).

District Attorney (DA): The “D.A.” is counsel to CCFS and represents the agency at all abuse
and neglect proceedings, from the initial protective custody hearing until the case closes and
court jurisdiction terminates. The D.A. files all abuse and neglect petitions as well as petitions to
terminate parental rights (“TPR”). When legal issues about the case or case workers arise, the
D.A. handles them on behalf of CCFS.

Division of Child and Family Services (DCFS): DCFS is a division of the Nevada Department
of Health and Human Services, the state agency responsible for providing mental health services
to residents of the State of Nevada. The general telephone number for DCFS is: (702) 486-6100.

Educational Training Voucher (ETV) funds: Nevada’s Education and Training Vouchers
(ETV) Program, operated by The Children’s Cabinet and Clark County Social Service (CCSS),
provides financial assistance for postsecondary and vocational training and education to youth
who have aged out of foster care or who have left foster care after age 16 through kinship,
guardianship, or adoption in Nevada. Each child is entitled to $5,000 per year, paid directly to
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the educational institution. Information on ETV can be found at
http://dcfs.nv.qov/Programs/CWS/IL/ETV/.

Educational Decision Maker (EDM): EDMs are individuals appointed by the court to work
together with school personnel, child welfare professionals, and others to ensure that children
who are in dependency care have school stability, achieve academic success, and have access to
needed services. Legally, EDMs step into the role of the parent. They negotiate and approve all
proposed services and handle disciplinary issues that arise in school. NRS 432B.462 mandates
that the court appoint an EDM for a child as soon as possible after a petition is filed, but no later
than the date of the disposition hearing. An EDM may be a parent or legal guardian, the foster
parent, fictive kin, a guardian ad litem, or a volunteer whom the court determines is qualified to
perform the duties of an EDM.

Emergency Response Team (ERT): The CCFS ERT is a unit of investigators that respond in
person to emergencies that consist of child fatalities, child physical and sexual abuse, and
incidents where there are threats of harm to children due to domestic violence in the household,
mental health, and/or substance abuse that poses a threat and/or risk to child safety. These
investigations are done in person 24 hours a day, seven days a week.

Family Treatment Court (FTC): The Family Treatment Court, also known as “Drug Court” is
one of several specialty court programs in Clark County tailored to the needs of a specific
population. FTC supervises comprehensive outpatient substance abuse treatment for alcohol and
drug dependent parents involved in the child welfare system. Their mission is to help parents
overcome substance use and mental health problems that negatively impact the safety of their
children. The goal is to help parents reunify with their children and find long term recovery,
family stability and happiness. Any parent/legal guardian with an open child welfare case who
has an alcohol, substance use and/or mental health diagnosis is eligible for the program, with the
possible exception of cases already referred for termination of parental rights proceedings. As of
the time of publication, FTC is not taking new referrals and is winding down.

Fetal Alcohol Spectrum Disorders (FASD): The term fetal alcohol spectrum disorders (FASD)
refers to the wide range of physical, behavioral, and cognitive impairments that occur due to
alcohol exposure before birth (also known as prenatal alcohol exposure). These impairments may
appear at any time during childhood and last a lifetime.

Fictive Kin: A person who is not related by blood but who has a significant emotional and
positive relationship with the child or family.

Foster Mother, Foster Father (F/M, F/F): Foster mothers/fathers are the adults in the home
where the County has placed a child in protective custody, who are not the relatives, natural
parents, or adoptive parents of such child.

Free Appropriate Public Education (FAPE): Special education and related services at public
expense (without charge), under public supervision and direction, meeting state education
standards, and in conformity with the Individualized Education Program (IEP).
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Higher Level of Care Home (HLOC): A higher Level of Care (HLOC) foster home or
“treatment foster care” is a specialized or advanced version of foster care in which foster parents
are provided with additional training and support in order to provide specialized care and support
to high-needs youth. Like other programs within a system of care approach, a fundamental
assumption of treatment foster care is that the most effective treatment environment for a youth
is his/her home, community, and school. Within the specialized foster care model, foster parents
pay close attention to the youth’s behavior on a daily basis and are in close communication with
other members of the youth’s treatment team in order to provide individualized, coordinated
treatment. Foster parents receive ongoing consultation and support, so they are able to maximize
benefits to the youth and optimize outcomes. These homes may also be referred to as
“therapeutic foster homes.”

Independent Living Program (IL Program): The Nevada IL Program is designed to assist and
prepare foster and former foster youth in making the transition from foster care to adulthood by
providing opportunities to obtain life skills for self-sufficiency and independence. The IL
Program services are available to youth 14 and older who are currently in foster care and to
former foster care youth who aged-out of the foster care system at age 18 through the Step Up
program. IL services are also available to youth who were adopted from foster care on or after
their 16th birthday. Young people who aged-out may continue receiving services until age 21.
Nevada will extend independent living services to youth who have aged out of care in another
state.

Indian Child Welfare Act (ICWA): ICWA determines the jurisdiction for Indian children or
those eligible for tribal membership. ICWA gives Indian families greater protections; allows
Indian tribes to exercise control over, or have input into placement decisions; proscribes the
order of placement preference for Indian children; mandates compliance with extensive notice
procedures; and requires social workers to provide an increased level of services. State court
decisions may be invalidated for failure to follow these and other ICWA requirements.

Individualized Education Plan (IEP): An IEP is a written statement of the educational
program designed to meet a child's individual needs that is usually prepared by a school district
employee and a parent. Every child who receives special education services must have an IEP.

Individuals with Disabilities Act (IDEA): All children with disabilities have the right to a free
appropriate public education (FAPE) that emphasizes special education and related services to
meet their unique needs and prepare them for further education, employment, and independent
living.

Interstate Compact for the Placement of Children (ICPC): ICPC is the agreement among the
states to share information about the suitability of homes in their state as a placement location for
a child in protective custody. ICPC signatory states agree to certain procedures and
responsibilities regarding children in out-of-state placement.

Juvenile Court: The Juvenile Court handles cases involving minors (anyone under the age of
18) who have been charged with violating the law or who are in need of supervision.
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Natural Mother, Natural Father (N/M, N/F): Natural mothers and natural fathers are the birth
parents of a child in protective custody.

Nevada Early Intervention Services (NEIS): NEIS provides services to children birth until
three with developmental delay or disabilities and their families. If you are concerned about
your client’s development, the first step is to have your client referred for evaluation, which
looks at his or her basic skills. This evaluation is free of charge. You can ask your client’s
caseworker to refer your client for NEIS.

Normalcy: Refers to age and developmentally-appropriate activities and experiences that allow
children and youth to develop and grow in a nurturing and normal manner.

Notice and Approval to Reschedule or Reset a Court Date (NARD): A form used with the
Court to vacate, reset or add hearings. The NARD form is only for minor hearings such as status
checks or placement reviews. More substantive hearings will require a Motion to be filed with
the Court. Most courts no longer accept a NARD; however, some judges will give parties
permission to set a return hearing using a NARD under limited circumstances.

Protective Capacity Family Assessment (PCFA): After a petition is adjudicated, the CCFS
Permanency Specialist will meet with parents/legal custodians to perform a PCFA. The purpose
of the PCFA process is to engage caregivers in a partnership to address safety concerns and their
protective capacities. The PCFA process clarifies what must change to enhance caregiver
protective capacities and achieve safety, permanency, and well-being. The Permanency Worker
must attempt to complete and achieve the objectives of the PCFA within the specified timeframe
as indicated by the services or date or removal. The PCFA process results in an individualized
Case Plan written in language familiar to the caregiver as a behavior change document with
attempted caregiver acceptance.

Protective Capacity Progress Assessment (PCPA): The PCPA is an intervention component
which begins after a Case Plan is in effect and continues at a minimum every ninety (90)
calendar days following Supervisor approval in UNITY of the Case Plan until the PCPA process
is no longer required. The PCPA tracks progress towards change and intervention success at
scheduled intervals, resulting in conclusions regarding the case.

Permanency Goal: A Permanency Goal is a plan that refers to the hierarchy of permanency goal
options that ensures legal and emotional permanency for a child, which are A) Reunification, B)
Adoption, C) Legal Guardianship, D) Permanent Placement with a fit and willing relative, or E)
another planned permanent living arrangement. (APPLA). Selection of APPLA as a goal requires
that the child be at least age 16 and compelling reasons be documented to the court explaining
why permanency goals A-D are not an option. CCFS must draft the plan and present it to the
Court for adoption by the Court at the Permanency Hearing.

Permanency Planning Hearing: The Permanency Planning Hearing is a formal hearing held at

the one-year mark after a child is taken into protective custody, where the Court will review the
status of the case and reach a decision concerning the permanent plan for the child for:
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reunification with the parent or guardian;

2. termination of parental rights and adoption;

3. placement in a permanent guardianship (including a permanent foster home or with a fit
and willing relative); or

4. transition to independent living for children aged 16 or older.

Person Legally Responsible for the Psychiatric Care of the Child (PLR): A person
appointed by the Court to be legally responsible for the psychiatric care of the child, which
provides the procurement and oversight of all psychiatric treatment, related care and provision of
informed consent, and approval to administer psychotropic medications.

Petition — Abuse/Neglect: A petition filed by the Clark County District Attorney alleging facts
of abuse or neglect sufficient to bring the child within the jurisdiction of the Juvenile Court (for
protective custody). NRS 432B.490.

Placement: A placement is the location where a child in protective custody will live or is living.

Protective Custody Hearing (PC): A PC before a judge that must occur within 72 hours after a
child has been removed from his or her home, to determine if CPS made “reasonable efforts to
prevent removal of a child” (as per the requirements of NRS 432B.470) and decide if there is
reasonable cause to believe that the child may be at risk of harm if released from protective
custody. Some judicial officers refer to this hearing as a Preliminary Protective Hearing (PPH).

Psychiatric Residential Treatment Facilities (PRTF): A PRTF is an inpatient program
offering intensive mental health care for youth with complex, severe, and persistent psychiatric
conditions. It involves 24-hour supervision, clinical management, therapy, and other support
services. The objective is to help youth who have behavioral, emotional, psychiatric and/or
psychological disorders or conditions, who are no longer appropriate for an acute level of care,
or who cannot effectively respond to services from a less restrictive setting. Facilities are staff-
secured, and average length of stay is around 90 days.

Psychosocial Rehabilitation Skills (PSR): A PSR worker offers services in the community or
home setting. These services include, but are not limited to, behavioral management, social
skills, problem identification and resolution, effective communication, moral guidelines, and
judgment and life goals.

Qualified Residential Treatment Program (QRTP): QRTP is a type of congregate care facility
designed to provide treatment level care to children with mental and behavioral health needs
through providing high quality care to children. A QRTP must provide a trauma-informed
treatment model that is designed to address the needs, including clinical needs, of children with
serious emotional or behavioral disorders or disturbances, and with respect to a child, is able to
implement the treatment identified for the child by the required 30-day assessment of the
appropriateness of the QRTP admission. A QRTP is a less restrictive placement compared to a
PRTF, as many youth placed in a QRTP attend school outside the home and engage in services
and activities away from the facility.
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Reasonable and Prudent Parent Standard: The standard characterized by careful and sensible
parental decisions that maintain the child’s health, safety, and best interests. This is part of
“Normalcy” (above) an allows placements to approve some activities without first obtain
permission from the caseworker. For example, permitting a child to go to the mall with friends
after the child has established a level of trustworthiness would be part of the normalcy, and
permitted as a reasonable and prudent parent.

Reunification: Reunification is the return of a child to the home and care of the parent(s), other
caretaker, or legal guardian from whom he was removed and placed into protective custody.

Response to Intervention (RTI): Response to intervention is the practice of providing high
quality instruction and intervention matched to student need, monitoring progress frequently to
make important decision about change in instruction, and applying child response data to
important educational decisions. In requesting an evaluation, the school may respond that the
student is in RTI and that the school needs to collect data to determine whether there is an issue.
If this is the case, please contact Legal Aid Center to discuss your case in more detail. This does
not replace an evaluation for special education.

Review Hearing: A Review Hearing is a formal hearing that occurs every six months, after the
Disposition Hearing, to review the child’s status and the progress made to achieve a permanent
placement for the child.

Safe Babies Court: Safe Babies Court refers to a program within the Eighth Judicial District
Court based upon the ZERO TO THREE Safe Babies Court Team™ approach. The program
connects very young children and their families with needed community support and services,
with a goal of advancing health and well-being. The approach aims to: 1) Increase awareness
among those who work with maltreated infants and toddlers about the negative impact of abuse
and neglect and the effects of trauma on young children; and 2) Change local systems to improve
outcomes for families and prevent future court involvement in the lives of very young children.

Safety Intervention and Permanency System (SIPS): A model implemented by CCFS that
focuses on safety as the basis for removal and return of a child.

Special Immigrant Juvenile Status (S1JS): A federal law that helps certain undocumented
children and youth in the state juvenile system obtain lawful immigration status.

Status Check Hearing: A Status Check is a hearing ordered at the discretion of the Court to
review case status between the formal Review Hearings, usually to deal with a specific issue
presented in the case.

Subject Minor (S/M): A minor child who is placed in protective custody - your client.
Supervised Contact/Visits: Contacts or visits between a child in protective custody and the

parent(s) or other caretaker or legal guardian from whose custody he was removed, that are
monitored by a caseworker or other adult.
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Termination of Parental Rights (TPR): TPR is the permanent severing of the parent-child
relationship. The District Attorney will file a Petition to Terminate Parental Rights, asking the
Court to terminate all of a parent’s rights to a child. If a parent contests the Petition, there will be
an evidentiary hearing, where the District Attorney must submit clear and convincing evidence
that it is in the best interests of the child that his/her parents should no longer have any rights to
him/her. See, NRS Chapter 128.

Treatment Team Meeting (TTM): A TTM is an opportunity for the multidisciplinary team
supporting the child and family to come together to formulate a treatment plan or obtain updates
on treatment plans that are already in place. A TTM may include the following individuals:
Child, Parents, Caseworker, CCFS liaison, Therapist, Psychiatrist, CAP Attorney, Foster or
Adoptive Family, and support persons.

Unified Nevada Information Technology for Youth (UNITY): Nevada’s statewide automated
child welfare information system.

Wraparound in Nevada (WIN): WIN is a statewide, community-based program that offers a
tiered care coordination approach to serving children and youth with Severe Emotional
Disturbances (SED) and complex behavioral and mental health needs. Using evidence-based and
evidence-informed model approaches, the overall goal of WIN is to provide individualized and
strength-based support for children, youth, and families in reaching their goals or “family
visions” with a decrease in need for higher levels of care, including out of home placements.
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Chapter 2 - The Lawyer’s Role

Nevada’s Legal Framework

Chapter NRS 432B of the Nevada Revised Statutes governs cases arising from the abuse or
neglect of a child. In Nevada, the child is a party to the case and must be represented at all
stages of the proceeding.

NRS 432B.420 (2) states:

A child who is alleged to have been abused or neglected shall be deemed to be a party to any
proceedings under NRS 432B.410 to 432B.590, inclusive. The court shall appoint an attorney
to represent the child. The child must be represented by an attorney at all stages of any
proceedings held pursuant to NRS 432B.410 to 432B.590, inclusive. The attorney
representing the child has the same authority and rights as an attorney representing any other
party to the proceedings.

Nevada statute also provides that the court must appoint a guardian ad litem for each child. See,
NRS 432B.500. The statute specifically states that guardian ad litem cannot be the person
appointed as counsel for the child. The statute directs the guardian to use “best interests of the
child” in making recommendations to the court. In Clark County, the guardian ad litem is usually
fulfilled by a volunteer from CASA, the Court-Appointed Special Advocate program.

Unlike the CASA or guardian ad litem, the children’s lawyer does not advocate for the best
interests of the child. Instead, the children’s lawyer follows a client-directed model of
representation as set out in the Nevada Rules of Conduct for Lawyers Representing Children in
Child Welfare Cases. The Rules of Conduct were adopted by the Supreme Court of Nevada at
the end of 2022 and are based predominantly on the American Bar Association’s Model Act
Governing the Representation of Children in Abuse, Neglect, and Dependency Proceeding
adopted in 2011.

The Nevada Rules of Conduct provide for the following:

1. Representation of a child should begin as soon possible, and the lawyer should remain on
the case until all issues are resolved and the matter is completely closed (unless
withdrawal is otherwise required under the Nevada Rules of Professional Conduct 1.16).

2. Children’s lawyers in Nevada follow a model of client-directed representation. If the
child cannot direct representation, either because the child’s capacity is diminished or the
child is not verbal, then the lawyer must follow the substituted judgment model of
representation. This requires the lawyer to advocate for what the child would want, given
the facts known in the case and in light of child’s legal rights.

3. Children have a right to participate in court proceedings, but are not required to
participate. The lawyer should counsel the child on this right.

4. Lawyers should meet with their clients before every hearing, with a goal of seeing the
child every 90 days, unless extraordinary circumstances prevent the lawyer from doing
S0.
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5. Children’s lawyers must strive to provide high-quality representation and meet the initial
and ongoing training requirements in child welfare and related areas, such as child
development, trauma, domestic violence, and substance abuse.

Guidance for Lawyers Representing Children

The American Bar Association issued the first nationwide standards for lawyers representing
children in abuse and neglect cases in 1996.1 Prior thereto, under the Standards, the role of a
child’s attorney is to provide legal services for the child and to articulate the child’s independent
voice.? The Standards impose upon lawyers who represent children the same duties as those that
apply in more traditional attorney/client relationships: namely, lawyers must competently and
zealously advocate for their clients.® Lawyers have the same duty of confidentiality with child
clients as they do with adult clients.*

Additionally, in 2011, the ABA adopted the Model Act Governing the Representation of
Children in Abuse, Neglect, and Dependency Proceedings. The Model Act requires the
appointment of a lawyer for every child and youth in abuse or neglect proceedings in which the
state has removed the child from the home. The Model Act outlines a set of standards, duties and
mechanisms that states can put in place to ensure the provision of high-quality, effective
lawyering for children.

The National Association of Counsel for Children issued updated Recommendations for Legal
Representation of Children and Youth in Neglect and Abuse Proceedings in 2022 setting forth
ten essential duties for children’s lawyers.®> The recommendations were developed by lawyers in
collaboration with persons having lived experience with the foster care system and promote a
trauma-informed, culturally competent child-centered practice. The recommendations include
following an expressed interest model of representation, maintaining frequent and substantive
contact with the child client, and ensuring the child client can meaningfully participate in
hearings and other case-related events. While not binding on Nevada lawyers, the NACC
Recommendations are designed to provide children with high quality legal representation and
provide useful direction to children’s lawyers in Nevada.

The Lawyer’s Role in Practice

Therefore, the national standards make it clear that the role of a lawyer for children is very much

the same as the role of a lawyer for adults. In practice, there may be a few differences relating to

a client’s age that may present issues unique to children, but there are not many differences in the
scope of representation. Lawyers for children, like lawyers for adults, zealously represent their

! American Bar Association Standards of Practice for Lawyers who Represent Children in Abuse and Neglect
Proceedings (the Standards), approved by the ABA House of Delegates, February 5, 1996, available at:
http://www.americanbar.org/groups/child_law/tools_to_use.html.

21d., at A -1.

31d., at B-1.

4 Supra, note 2.

5 Updated Recommendations for Legal Representation of Child and Youth in Neglect and Abuse Proceedings,
available through: https://cbexpress.acf.hhs.gov/article/2022/may/updated-recommendations-for-legal-
representation-of-child-and-youth-in-neglect-and-abuse-proceedings/1cle5a611ba01550bcal8512f54bch6e
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client’s wishes. Lawyers for children are bound by the duty of confidentiality. Lawyers for
children, like lawyers for adults, have a duty to advise and counsel their clients. Lawyers for
children should offer an assessment of the likelihood of success on a course of action and make
sure that the client fully understands the possible ramifications of his or her chosen course of
action. There are, however, some fundamental differences.

When adults hire lawyers it is usually because a specific legal issue has arisen that needs to be
resolved. Adults understand that meetings with the lawyer are for the purpose of discussing that
specific legal issue. Children, on the other hand, often don’t know the legal issues presented or
don’t want to talk about them with someone they don’t know. Therefore, the child’s lawyer has
two challenges: first, you must inform your client of the legal issues presented in his case; and
second, you must encourage the client to direct you toward a specific course of action. Children
need to develop a relationship with their lawyer before they can give legal direction. Therefore,
you will need to encourage your client to talk about his everyday life and should not be
discouraged if a meeting, or a large part of one, goes by without any legal issues being discussed.

Additionally, when adults hire lawyers for a particular legal case, the lawyer and the client
jointly develop the scope of representation. They may develop a relationship and choose to work
together subsequent legal matters. When a children’s lawyer begins representation of an abused
or neglected child, the scope of the legal issues presented may not be clearly defined. The lawyer
for an abused or neglected child must be prepared to handle multiple legal issues: sibling
visitation, placement, delinquency, education, medication, estates and religion, all in a single
case. Also, most adult clients are relatively steadfast in their objectives of retaining a lawyer
(dissolution of marriage, contractual damages, etc.). For children, their feelings toward family
may change with time or therapy. Children’s lawyers should prepare for a client changing their
objectives during the pendency of a case and may even wish to let the child know that it is
acceptable to have evolving opinions about their parents or long- term goals.

Proposed Guiding Principles for a Child’s Right to Counsel

Every child in every child welfare/dependency proceeding must be provided with competent,
independent legal counsel.

1. Legal representation provided by an attorney trained in child law and practice allows the
child equal access to justice. Children, like adults, are deserving of and entitled to
representation that protects their interests, expresses their wishes, and gives them meaningful
access to the courts.

2. A child has a fundamental liberty interest in his or her own safety, health and well-being as
well as in maintaining the integrity of the family and in having a relationship with his or her
biological parents. A child in the custody of a child welfare agency continues to have these
fundamental liberty interests as well as a right to safe living conditions, services necessary to
ensure protection from harm, and to secure permanency in a safe, nurturing family. These
fundamental liberty interests are separate and distinct from the interests of parents, guardians,
the child welfare agency, or the State.
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A child’s right to due process and equal protection must be guaranteed in order to protect the
child’s fundamental liberty interests and improve upon the integrity and effectiveness of the
judicial, child welfare and foster care systems.

A child represented by counsel in a dependency proceeding has the same rights as any other
party to that proceeding, including the right to pursue legal remedies, to initiate legal
proceedings in a court of competent jurisdiction and to have his or her opinions and desires
expressed to the court or hearing officer. Any attorney who represents the child must have
full access to all information that bears upon the safety and well-being of the child, including
services being provided to the child and family, the permanency plan, and steps being taken
to secure permanency for the child, consistent with state and federal law.

A nonverbal client has the same rights to quality representation as a verbal client. If a client
cannot communicate or lacks capacity to direct representation, then the lawyer must use the
substituted judgment determination model to identify the client’s wishes. Rule of Conduct
4(b)(2) states: “A substituted judgment determination includes determining what the child
would decide if he or she were capable of making an adequately considered decision and
representing the child in accordance with that determination.”

When faced with taking a position on behalf of a client using substituted judgment, the child’s
lawyer should state the client’s legal position and then support with references to the law and
evidence as needed — the same as the other lawyers in the courtroom.

6.

A child’s opinion regarding his or her circumstances is of paramount importance to ensure
any judicial understanding of that circumstance. Prior to any judicial disposition, a child
should have the opportunity to express his or her views and wishes to the court, personally or
through a lawyer.

Every child is presumed competent and entitled to contribute to his or her representation to
the fullest extent feasible given the child’s cognitive and developmental capacities, absent a
showing that he or she is unable to comprehend or make adequately considered decisions in
connection with the representation after being counseled by his or her attorney. If the child’s
attorney determines that it is necessary to substitute judgment for the child, the attorney must
continue to maintain an attorney-client relationship with the child, to the fullest extent
feasible given the child’s cognitive and developmental capacities, as well as inform the court
of the child’s wishes.

Attorneys representing children are required to counsel their client to the fullest extent
feasible given the child’s cognitive and developmental capacities with regard to every aspect
of the case, including potential ramifications of the client’s choices, in order to ensure that
the child is expressing his or her counseled wishes. Attorneys are ethically required to bring
the fullness of their experiences to representing their child clients. This includes counseling
the client against the particular outcome desired by the client where the attorney believes that
outcome to be contrary to the interests of the client.

Court-appointed special advocates (CASA) and lay Guardians Ad Litem (GAL) can be
valuable sources of support for children but cannot substitute for independent legal counsel
for the child.

Page 15




Chapter 3 - The Lawyer’s Duties

Interviewing Your Client
Where?

Lawyers for children should meet their clients in their most natural environment. The first
meeting with your client should take place where they are living. Ideally, the in-home meeting
should occur when the current caretaker is home but in another room. This serves a dual purpose.
First, it helps put your client at ease. Second, you can gain information about your client and
their environment that may not be available or accessible in your office. Information gained in
the home may be used to address your client’s legal issues or help develop rapport with your
client. It is always preferable to meet a client at their current home, but subsequent meetings may
be held at school or another place that both of you think is appropriate. Regardless of where you
meet your client, you should always make sure that you can talk to them freely, outside the
presence of others. Attorney-client privilege will attach to all communications between you and
your client unless the presence of a third party at that communication somehow waives the
privilege.

When?

You should meet your client as soon as possible after their case is assigned to you. Lawyers need
to be especially sensitive to a child’s schedule. Many meetings will take place after school and
during extra-curricular activity hours. Lawyers should take care that meetings are not seen by the
interim caretaker or the child as yet another burden. Parents and foster parents can be
overwhelmed with the number of appointments that must be kept to comply with Court-ordered
Case Plans. Sometimes meetings must be scheduled around caretakers’ schedules. You do not
want to add to your client’s stress by placing them in a situation where they can be blamed by the
caretaker for the inconvenience of your meetings.

How often?

You should see your client as often as you feel it is necessary. You should also visit your client
any time there is a change in their placement and before any hearings in their case. You should
also see them if problems arise with school or their current placement, or if your client
specifically asks to see you.

The Nevada Rules of Professional Conduct for Lawyers Representing Children in Child Welfare
Cases Rule 4(d)(5) recommends regular in-person meetings every quarter, but allows counsel to
vary the frequency and quality of such meetings under exceptional circumstances.

Determining Your Client’s Interests
Most children have never had a lawyer. Many children do not know why they have a lawyer,

what a lawyer is, or what a lawyer does. You should explain to your client why they have a
lawyer and what it is that you will do for them in a way the child can understand. You will need
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to explain, albeit somewhat simply, the legal process and court proceedings and explain your
duty to them of loyalty and confidentiality. It is important that your client understands that the
Court will expect you to explain what your client wants and that it is your responsibility to
disclose what they want to have happen in their case and in their life.

Sometimes children think that they have a lawyer because they have done something wrong.
Some think that someone wants to sue them. If the child is in a restrictive therapeutic facility like
Desert Willow, they may think that they are in jail. You should explain to your client that none
of this is true. Your client should know that you were brought into his case because someone
thinks that they should have your independent voice, arguing for their wants and needs.
Additionally, children often think that the reason Child Protective Services (CPS) is involved
with their family is because of something that they did. Caseworkers sometimes forget to tell
children that this isn’t true — it can be very important for your client that you reassure them that
they did nothing wrong.

A lawyer for children also needs to make it clear that the lawyer represents only the child. The
child is usually surrounded by various adults: caseworkers, therapists, CASAs, parents, lawyers
for the parents or foster parents, and sometimes police or probation officers. These people often
have the difficult job of advocating for the child, or for the parents, or for some other interest.
Your client needs to understand that your job is to be their voice and that you will interact with
these adults on their behalf. Whatever they tell you, you will not judge or scold them for
anything that they have said or done in the past.® It is important to let them know that they are
able to dictate how the representation goes: that they are the boss, not his caretakers and not you.
At the same time, you need to make clear that you are there only to address legal issues. You will
not advocate on their behalf to get out of doing homework or household duties, for example.

As with any other client, you have a duty to counsel your client. Lawyers for children must
counsel their clients about the legal system, their rights, and the probable consequences of their
choices. The lawyer must also educate the client about different placement opportunities,
services, and educational options that may be available to them on request.

Lawyers for children have the added task of promoting the client’s ability to direct the lawyer by
counseling the client in a way that accounts for their age, level of education, culture, and
language ability. For example, when explaining the duty of confidentiality to a young client, it
often works to tell the client that everything that the lawyer and the client talk about is a secret:
this is a special secret, however, in that they can tell anyone anything they want to about the
“secret,” but you can only tell people if they expressly say that you can.’

6 Once a child has a clear understanding of their lawyer’s role, it is not uncommon for the child to tell the lawyer
things they haven’t expressed to anyone else previously, or tell the lawyer that their wishes are different than what
they stated to someone else. This does not mean that the client is lying or trying to manipulate the lawyer. Most
often, it simply means that they trust their lawyer with the truth, as they see it.

" In cases involving sexual abuse, the word “secret” may be a trigger. Adults who perpetrate this type of abuse use
the term “secret” when grooming their victims. In those cases, simply try to explain confidentiality in terms of not
being able to talk without permission.
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Mandatory Reporting Rules and Exceptions

The role of attorneys representing children is also further complicated because Nevada is one of
a handful of states which applies “mandatory reporting requirements” to attorneys. Under NRS
432B.220, attorneys who, in their professional capacities, know or have reasonable to cause to
believe that a child has been abused or neglected must report the abuse or neglect within 24
hours to a child welfare or law enforcement agency. A knowingly and willful violation is a
misdemeanor.

NRS 432B.220 was originally enacted in 1985, long before attorneys were provided to these
children. In recognition of that unique role, the 2013 Nevada Legislature passed AB 155
(Sec.1.7) — codified in NRS 432B.225 — which created an exception to the requirement that
attorneys are mandatory reporters where:

1. An attorney represents a child; and

2. The attorney acquires the knowledge of the abuse or neglect from the client during a
privileged communication (written or verbal communication from the client as opposed
to the observation of bruises, etc.); and

3. The client (not siblings or others) is the victim of the abuse or neglect; and

4. The client is in foster care; and

5. The client does not give the attorney consent to report the abuse or neglect.

Note that this exception to the mandatory reporting requirement is quite narrow. The knowledge
first must be acquired during a “privileged communication.” Lawyer and client privilege is
governed by NRS 49.035-49.115. Generally, the client may refuse to disclose and prevent the
disclosure of confidential information provided by the client (or through the client’s
representative) to the attorney (or the attorney’s representative). Knowledge obtained by
observing the child’s physical condition or obtained from sources other than the child’s words or
writing falls outside of the exception.

Nevada Rules of Professional Conduct Rule 1.6 does provide a few exceptions to the general rule
that confidential information may not be disclosed. An attorney may reveal otherwise
confidential information with the informed consent of the client, if the attorney believes
disclosure is necessary to prevent reasonably certain death or substantial bodily harm or to
comply with a court order or statute.

Moreover, under NRS 432B.225, the child must be the victim in order for the exception to apply.
For example, if the client is reporting the abuse or neglect of siblings, the attorney is required to
report. Finally, the child must “be in foster care”. If the child is then placed in other settings,
even privileged communication is reportable.

NRS 432B.225 also notes that while such attorneys are not required to report to authorities
within 24 hours, they are not excused from the ethical obligation to take reasonably necessary
actions to protect the child if the child is not capable of making adequately considered decisions
because of age, mental impairment, or any other reason. Such actions may include, without
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limitation, consulting with other persons who may take actions to protect the client and, when
appropriate, seeing the appointment of a guardian ad litem, conservator, or guardian.

These ethical obligations flow from Nevada Rules of Professional Conduct 1.14. The rule
indicates that while as much as possible a lawyer shall attempt to maintain a normal attorney-
client relationship with a person of diminished capacity, when the lawyer reasonably believes
that the client is at risk of substantial harm unless action is taken and the child cannot adequately
act in the client’s own interest, the lawyer may take reasonably necessary protective action,
including the examples in AB 155. Under such circumstances the lawyer is impliedly authorized
under Rule 1.6(a) to reveal information about the client, but only to the extent reasonably
necessary to protect the client’s interests.

Soliciting and Taking Direction from Your Child Client

Lawyers for children are client directed and should advocate in line with the child’s legal rights.
Obviously, these rights include access to necessities, such as food, shelter, and education.
However, there are many other rights that frequently need to be addressed, such as sibling and
parent visitation, counseling services, placement, and access to recreational activities. The
lawyer’s job is to advocate for the client’s wishes, even when it might seem that the position is
not in the child’s best interests.

The Nevada Rules of Professional Conduct for Lawyers Representing Children Rule 4 provides
that when a child is capable of directing representation by their attorney, the lawyer must abide
by and advocate for their expressed wishes even where it may be against their best interests.
Such client direction ensures that children have an independent voice and their legal rights are
protected in abuse and neglect cases.

In determining your client’s preferences, you must advise them of the facts and laws surrounding
the case. You must also advise them of the legal ramifications of various possible choices and
the likelihood of achieving any particular choice, if you can determine it. You can also offer your
client your assessment of the case and inform them what you think may be a reasonable course
of action. However, you need to be alert to your ability to influence him and avoid exerting too
much influence on him so that he substitutes your judgment for his genuine preference.

You will need to remain aware of your client’s age and level of maturity and consider how that
may affect his ability to understand what you are talking about. It is unlikely that he will
understand legal concepts or complex words, even those that may seem obvious to you. For
example, when discussing visitation with your client, you would probably not call it “visitation”
or talk about “siblings”, but rather ask whether he would like to see his brothers, sisters, or
parents and, if so, how often?

Conflicts arising while your client is in foster care can present their own set of problems. You
may sense that your client is having problems but he won’t discuss what they are. He may be
reluctant to talk to you about problems with his foster care placement because he fears that if you
repeat something he says to you to the Court, nothing will be done and he will be returned to his
foster parents to face their retaliation. You can try to address your client’s concerns by asking
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him if he wants to stay where he is. If the answer is no, ask him why and tell him that you will
not repeat anything he tells you about his foster parents to the Court or to his caseworker unless
you are certain he will be removed from their care. Your primary concern is not to make his
present situation any worse than it is already.

What To Do If Your Client’s Direction Appears Harmful?

What if your client, instead of deferring to your advice, insists on a course of action that, in your
view, is not in his best interest? In such a case the ABA Standards do not permit you, purely on
that basis, to withdraw from representation or to request appointment of a guardian ad litem.
Although it is possible in these circumstances to request appointment of a separate guardian ad
litem, it is a highly disfavored choice. Moreover, if the substantial danger to your client is
revealed to you in a confidential disclosure, the mere appointment of a guardian ad litem may not
adequately protect your client.

The Commentary to the ABA Standards states:

“One of the most difficult ethical issues for lawyers representing children occurs when the child
is able to express a position and does so, but the lawyer believes that the position chosen is
wholly inappropriate or could result in serious injury to the child. This is particularly likely to
happen with respect to an abused child whose home is unsafe, but who desires to remain or
return home. A child may desire to live in a dangerous situation because it is all he or she knows,
because of a feeling of blame or of responsibility to take care of the parents, or because of
threats. The child may choose to deal with a known situation rather than risk the unknown world
of a foster home or other out-of-home placement.”

The Recommendations of the Conference on Ethical Issues in the Legal Representation of
Children, 64 Fordham L. Rev. 1301 (1996) (the “Recommendations”), take the position that a
lawyer must act upon and carry out a child client’s “well-reasoned ... rational decision” even
when it may threaten the child’s life or result in death. The Recommendations do not “deny
capacity to children who make life-threatening decisions.” Although the Recommendations
permit a lawyer to exercise discretion and abrogate the traditional role “when an immediate
danger threatens the child’s life,” this exception applies only with an impaired client. An attorney
who believes that a previously competent client has become impaired must meet “an extremely
high threshold” of proof to justify a change in the traditional lawyer-client relationship.

These are hardly helpful standards — it is hard for any lawyer to allow a client to embark on a
course of action that is likely to result in serious injury or death without any intervention, and
doubly hard if the client is a child. If you confront a situation where your client insists on what
you deem to be a clearly harmful course of action, you should consult with your colleagues in the
CAP Program, especially the Directing Attorney, to get their opinions on the level of harm
inherent on the client’s choice and an evaluation of the likelihood that the danger would be
obvious to others (such as CCFS or the DA) who will provide input in the case, and obtain
consensus on the best course of action in your case. Deciding how to proceed under these
circumstances is not a decision you should make alone.
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Counseling Your Client

Among any lawyer’s basic obligation to a client, is to counsel him concerning the subject matter
of the litigation, the client’s rights, the court system, the proceedings, the lawyer’s role, and what
to expect in the legal process. As part of this counseling function, the lawyer may express his or
her assessment of the case, the best position for the client to take, and the reasons underlying the
recommendation. The attorney may counsel against the pursuit of a particular position sought by
the client. When your client is a child, such counseling requires particular subtlety and
sensitivity. Children are often intimidated and manipulated by adults. Your client may be more
susceptible to domination by you because of “the power dynamics inherent in adult/child
relationships.” Therefore, you need to ensure that the decision he ultimately makes reflects his
actual position.

PRACTICE TIP - Helping Your Client Formulate a Position
The following strategies may help your client formulate a position.

1. Establish and reaffirm the lawyer-client relationship:

a. Directly and regularly address confidentiality issues with him;

b. Define his agenda and repeat it back to him for confirmation;

c. Meet with him regularly, and, with his consent, in his regular environment; And;

d. Assess his capacity to decide but make sure this assessment does not serve as a proxy
for formulating a position for him;

Empower him to make certain, even if not all, decisions;

3. Help him develop decision-making capacity:

a. Model the decision-making process by thinking through consequences with him;
b. Help him to understand the different pressures operating on him, including negative
influences;

4. Explore and determine the universe of options with your client:

a. Solicit his suggestions;

b. To help further define options, ascertain that he knows about available services;

c. After consultation with him, and if he consents, consult with others with relevant
information (such as his parents, schools, kin, service providers, foster parents,
individual evaluators);

Encourage him to speak with others (including parents and other adults in his life);

6. Explain the court process and make certain he understands he has the right to participate in
the proceedings and that he may have his wishes advocated by you without attribution.

N

o

Becoming Informed

Be Aware of the Facts Surrounding Your Client’s Removal From Home.

Become familiar with the circumstances under which your client was taken from his home. Find
out the details of the family’s prior contacts with Child Protective Services, if any, who made the
decision to remove your client from his home, and the basis for that removal, including:
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1. The specific behavior, event or circumstances that put the child at risk of harm and

justified removal;

How family problems are causing or contributing to the risk; and

3. What services CPS, CCFS and/or DCFS (mental health) have provided and will provide
for the family to alleviate or diminish the risk and what alternatives, including in-home
services and placement with relatives, were considered prior to removal?

N

The Petition — Abuse/Neglect filed by the District Attorney’s office will provide some of this
information. The CPS and/or CCFS caseworker should be able to provide more information.

Inquire About Reunification Efforts.

What efforts have been made, to this point, to reunify the family? A call to the CCFS caseworker
could provide this information. Is a visitation schedule in place for your client and his parents?
His siblings? Are they in the same placement location or has the family been split up? If so,
why? Are there alternatives to foster care such as kinship care? What relatives have been
contacted to see if they can assume custody of the family? What other reunification services have
been provided — i.e. homemaker services, child or respite care, family counseling, substance
abuse counseling, domestic violence counseling, anger management counseling, etc.? If
necessary, you can subpoena the caseworker’s records or ask the Court to order that they be
disclosed.

Determine Your Client’s Goals and Concerns about Placement

You need to explain to your client what will happen at various points throughout the legal case
and find out his view of his current placement and what he would like to see happen at the
Permanency Hearing: that is, what is his goal for permanent placement? If his goal is to return
home, you will need to figure out whether that is a viable option for the Court, what needs to
happen to lean the Court in that direction, and then actively advocate for the necessary services
to get to that place — who is available to provide the services needed, where, who will bear the
cost, if any, of the service, what is the time frame attached to “completing” the service? Has your
client been home on overnight visits? Weekend visits? How did those go? If there are siblings,
did they go home at the same time? Why or why not? Make CCFS present evidence on the
record of all efforts made or attempted to keep the child in his home and be prepared to introduce
evidence of the unreasonableness of CCFS’s efforts (what alternative efforts or placements could
have been made).

If his goal is adoption, you should be prepared to support the CCFS Petition to Terminate
Parental Rights, as the first, necessary step toward that end. If he wants to continue visits with his
family after the adoption, you will need to get a visitation order in place before the termination
order is signed and before an adoption is completed. If his goal is to transition to independent
living (and he is the appropriate age — between 16 and 17) you should work closely with the
CCFS caseworker to get him independent living training/services.

Your client needs to know that there is a secure end to this upheaval in his life and that you will
help him get there. You must advocate for the permanent resolution your client wants. You must
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ensure that CCFS is making reasonable efforts to timely place your client in a permanent
placement, including:

1. Ensuring that your client’s family is receiving the necessary services that will lead to
reunification, if that is consistent with your client’s wishes;

2. Ensuring that concurrent placement options are being explored even if family
reunification efforts are continuing, if that is consistent with your client’s wishes;

3. Ensuring the timely filing of termination of parental rights, if that is consistent with your
client’s wishes; and

4. Ensuring that a Permanency Worker is appointed immediately after a TPR, if that is
consistent with your client’s wishes.

Conducting Discovery, Filing Motions, and Getting Court Orders

To competently represent and counsel your client, you must have “the big picture” and a clear
end game in sight. This requires your thorough, independent review of your client’s situation,
which may require talking to police, caseworkers, CASAs, teachers, parents, therapists, and
anyone else who has significant contact with your client. You have a right to review all
documents submitted to the Court, including any delinquency files that involve your client.
Child clients frequently have siblings who are involved in abuse and neglect proceedings or
parents who grew up in foster care. These records also can provide information and insight for
the lawyer and should be made available to you.

NRS 432B.420 (1) provides: “[T]he child may be represented by an attorney at all stages of any
proceedings held pursuant to NRS 432B.410 to 432B.590, inclusive. If the child is represented
by an attorney, the attorney has the same authority and rights as an attorney representing a
party to the proceedings.” Therefore, you may conduct discovery, file motions, appear in court,
and perform all other functions of attorneys acting on behalf of clients.

Family Court proceedings are often informal and child dependency proceedings are no
exception. However, you may need to engage in discovery, particularly if your client has
education or mental health issues that need to be resolved.

You may have to serve a demand for discovery upon all parties to permit inspecting, copying,
testing, or photographing matters material to a child's case. You will need to issue a subpoena to
third parties, such as for copies of all medical and hospital records pertaining to your client. See
also, Chapter 19 on Discovery.

Much of the advocacy performed by you will be oral rather than written. However, you should
file Motions when necessary. Specifically, you may find it necessary to file Motions to Enjoin a
Change in Placement or to Enforce Court Orders, among other things.

It is important to get Court Orders for the services your client wants and needs: be prepared to
join DCFS or the Clark County School District as parties, so that the Court can order them to
provide services. You may also need to file an Order to Show Cause if CCSD, CCFS, or DCFS
do not comply with an Order to provide services (i.e. visitation with parents or siblings, change
in placement by x date, provision of goods or services by date, etc.). If a matter is important to
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your client, get it memorialized in a Court Order so you can enforce it. Otherwise, going to court
over minor issues can often be avoided with a call to a caseworker or a parent’s lawyer.

Appearing in Court

The child’s lawyer shall participate in any proceeding concerning the child with the same rights
and obligations as any other lawyer for a party to the proceedings.® In other words, you should
participate and advocate for your client at all hearings.

Y ou must represent your client’s wishes as you would represent the wishes of any of your adult
or corporate clients. This is true even when you do not agree with them and even when you think
that their expressed preference is not in their best interests. You are free, however, to counsel the
child and explore other acceptable alternatives.

Finally, the child’s lawyer shall advise the client of their right to participate in the proceeding
and the means by which the child may participate.® If the child does not want to participate, or
wishes to waive their right to attend, the lawyer shall inform the court of the client’s decision not
to attend.™

Preserving Your Independence

It is important that your client understand that you are there only for them. They need to know
that they are the focus of your visits. You should not appear too friendly with natural parents,
foster parents, therapists or caseworkers if your client feels those people are opposing their
interests or otherwise are “against” them.!!

Conflicts of Interest

As with adult clients, children’s lawyers also owe a duty to avoid conflicts of interests with
former and current clients. Your client should feel that you are loyal to their wishes and legal
interests. Prior to starting representation, the case should be screened for conflicts pursuant to
office policy.

On occasion, conflicts will arise between clients after representation has started. Examples
include:

1. Siblings have different objectives for permanency, the basis of which puts them in an
adversarial position: e.g., one sibling wants to be adopted by the placement, while the
other wishes to reunify.

2. Placement disrupts for one sibling, but not another, and the clients have different wishes
about being placed together.

8 The Nevada Rules of Professional Conduct for Lawyers Representing Children in Welfare Cases Rule (5)(c).
°1d.

104d.

11 Jean Koh Peters, Representing Children in Child Protective Proceedings: Ethical and Practical Dimensions, 62,
Lexis Law Publishing, 1997.
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3. Two current but unrelated clients are placed in the same home, and the conflict between
the two becomes so significant (such as physical altercations with injuries), that one
client asks for your assistance in getting some relief.

If a potential conflict arises, you should staff the conflict with your supervisor or mentor. Some
potential conflicts resolve with time, and others are not true conflicts of interest under the
Nevada Rules of Professional Conduct. However, if there is an upcoming hearing or critical
meeting, then you may need to act quickly to preserve the clients’ interests. This means
submitting a motion to withdraw as to all of the applicable clients; please note that children
cannot waive a conflict of interest to allow you to keep a particular client.

Other Proceedings

In addition to the child welfare case, your client may be involved in related collateral
proceedings. While your role as the CAP attorney in those proceedings may be limited, the
Nevada Rules of Professional Conduct for Lawyers Representing Children also applies in those
collateral proceedings.

When Your Client Is Involved in a Criminal Proceeding as Victim, Witness, or Defendant

It is important to remember that defense attorneys and prosecutors are often unaware of or don’t
consider that a child has an attorney in child welfare proceedings - especially where the criminal
case is unrelated to the abuse/neglect/dependency case. It is essential to let them know from the
beginning that your client has an attorney and to discuss the role that you would like to play in
the criminal proceedings. When a parent is charged with a crime arising from the same actions
alleged in an abuse or neglect petition, you should inform defense attorneys, parents’ attorneys,
prosecutors, and other attorneys that you represent the child and should be consulted before they
talk to your client.

When Your Client Becomes a Dually-Involved Youth (Juvenile Delinquency)

Unfortunately, many of our clients become involved with the juvenile justice system after
picking up delinquency charges. In Nevada, children who are eight years old and above can be
adjudicated a juvenile delinquent. A complaint or charge begins the process through which the
youth may be adjudicated a delinquent. Youth may be referred to the court through complaints or
charges from law enforcement, school resource officers, parents, or other citizens.

Children who are simultaneously involved in both the child welfare and juvenile justice systems
are referred to as Dually-Involved Youth (“DIY”) and their juvenile justice case may be placed
on the DIY Calendar. Your client will have a juvenile public defender appointed to represent
them in those proceedings. You are strongly encouraged to attend all hearings (e.g., Detention,
Plea, Adjudicatory, and Disposition) with the purpose of “reminding” the Court that your client
is a victim of abuse or neglect, and that services within the dependency system are broader than
those within juvenile justice, to see whether they will refer the behavioral issues to the
dependency judge for handling.
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Although CAP attorneys do not act as lead counsel when attending the hearings on these matters,
you can contact the child’s defense attorney and the district attorney to find out more about the
case and, under proper court authority, can share information about the child that might be
helpful in achieving a satisfactory outcome for your client. It is critical that your client knows
ahead of time that you intend to do this and to consult with them regarding their wishes on this
matter.

Victim’s Rights and Physical Protection

If your client is a victim of a criminal act, many of the same arguments can be used to convince
the prosecutor to request that a restraining order be attached as a condition of release or
probationary sentence imposed on the defendant to protect your client (especially applicable
when the defendant is not a party to the abuse or neglect proceedings, and therefore, not under
the jurisdiction of the juvenile court).

Protection from Further Trauma

When your client is a victim and/or a witness, you may attempt to protect them from some of the
trauma of interviews and testimony. You may consider filing a motion that allows your client to
testify outside the presence of the accused (e.g., a parent) and/or in a nontraditional courtroom
setting. In addition, you can work with the district attorney to ensure that there are no
unnecessary, repetitive interviews and to encourage the implementation of other strategies to
make the testimonial role of your client appropriate to meet his needs.

A CAP attorney may also refer the child to participate in Kids’ Court through the UNLV
William S. Boyd School of Law and/or coordinate a pre-trial meeting with the district attorney so
the child can anticipate what questions may be asked of them on direct examination.

When Your Client Is Involved in Civil Litigation

Your client may also be called as a witness or is a party in a civil matter unrelated to the child
protection proceeding. While you are not obligated to represent the child in the civil matter, you
can still play a crucial role in protecting your client’s interests and welfare in the proceedings.
For example, you could assist your client in obtaining appropriate representation in that civil
matter by submitting a referral to the Pro Bono Project.

When Your Client May Have a Civil Cause of Action

In the course of the child protection proceedings, you may identify a potential cause of action
affecting the legal rights of your client that is outside the scope of your representation of the
child. Legal Aid Center policy prohibits an attorney from representing a client in a civil, fee-
generating case, with only limited exceptions. While taking a fee generating case would not
necessarily violate the Rules of Professional Conduct, this is a Legal Aid Center policy because
the program and anyone associated with it must, at all times, avoid even the appearance that
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there could be a conflict or confusion in roles. The role an attorney plays in a fee-generating case
is different than the role an attorney plays in representation of the child’s interests in a child
protection proceeding. This policy helps to ensure that the representation of your client’s
interests remains pure, eliminating any possibility of appearing as though a decision made in the
course of representation of an abused or neglected child could ever be motivated by financial
gain instead of his interests.

If pursuit of the civil claim will not be adverse to the best interests of your client in the child
protection proceedings, you may take appropriate steps to protect his legal rights though
independent representation through referral to the Pro Bono Project.

When Your Client Is a Witness or Defendant

When your client is called as a witness in a civil proceeding, your duty to your client in the
collateral proceeding depends on whether the litigation will affect his interests and legal rights in
the child protection proceeding. The scope of your involvement in such proceedings will be
determined by your duty to protect your client’s legal rights in the child protection proceedings.
Examples of situations that might impact his interests could include testifying in a domestic
violence action brought by one of your client’s parents or in an alimony proceeding relating to a
parent’s divorce. In such a situation, you should accompany your client to a deposition or
hearing in order to protect his legal rights in the child protection proceeding. Furthermore, if
testifying in the civil action will be traumatic to the child, you may want to try to persuade
counsel that the child should be protected from such trauma, as discussed above.

Your client may also be called as a witness in an action that will have no effect on his legal rights
and no impact on the child protection proceedings - for example, a car accident. Although you do
not represent them in the civil proceeding, you could provide general support and advice
regarding his role as a witness. You should avoid giving any specific advice regarding specific
testimony or the particulars of the case since you do not represent them in the civil case.

If your client is named as a party in a civil matter, a guardian ad litem must be appointed
pursuant to Rule 17(c) of the Nevada Rules of Civil Procedure to represent the child’s best
interests. This guardian ad litem is separate and apart from any CASA serving in the child
protection proceeding. Although you have no duty to represent your client in the civil
proceeding, you may assist your client by petitioning the court for the appointment of a Rule 17
guardian ad litem when one has not been appointed.

Emancipation

When you get a call from your client (or any other child for that matter), where the subject
involves a request for emancipation, you should ask what they want specifically and why. The
majority of times, your client does not want to be emancipated (and usually, is not in a position
to satisfy the statutory requirements); rather they want to live with a friend’s family or some
other adult.
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In cases where your client really wants to live with a friend’s family or relative, the friend’s
parents or relative may want to consider petitioning the court for guardianship of the child. NRS
Chapter 159 sets forth the requirements and procedure to petition for guardianship.

However, if your client is 16 or older and has the necessary financial independence to survive on
their own, they may be entitled to be emancipated. The requirement of financial independence
makes it rare for a CAP client to qualify for emancipation, but if the statutory requirements can
be satisfied, you may assist with the proceedings because it is not a fee-generating proceeding
that might present a conflict of interest with CAP’s not-for-profit status.

Emancipation proceedings are separate actions before the juvenile court. Your client will have
the burden of showing by a preponderance of the evidence that emancipation is in their best
interest. The court is to consider, among other things, their ability to function as an adult and
their employment status and stability of living arrangements. They would need to formulate a
detailed plan with respect to finances, housing, and education.

Abortion
You may encounter a situation where your client becomes pregnant and would like to terminate
the pregnancy. Questions arise surrounding abortion access. As you help your client navigate this

emotional issue, please make sure to be gentle with any feelings and reactions within yourself.

Abortion Rights in Nevada

Nevada provides women with the right to receive an abortion up to the 24™ week of pregnancy.
Chapter 442 of the Nevada Revised Statutes sets out requirements regarding who may perform
the procedure, where it may be performed and what constitutes informed consent. NRS 442.250
sets out the conditions under which an abortion is permitted: Any physician licensed to practice
medicine in Nevada may perform an abortion in the first 24 weeks of a woman’s pregnancy.
After the 24th week of pregnancy, an abortion may be performed only if the physician has
reasonable cause to believe that an abortion currently is necessary to preserve the life or health of
the pregnant woman. In this case, the procedure must be performed in a hospital. Note that NRS
442.250 was submitted to and approved by referendum at the 1990 general election and
therefore is not subject to legislative amendment or repeal.

Abortion Rights for Minors in Nevada

A minor has the same right to terminate her pregnancy as an adult in Nevada.

Some organizations incorrectly believe that a judicial bypass is required for minors to access an
abortion because of SB 510 enacted in 1980 at NRS 442.255 et seq. This statute and the bill
codifying it was found unconstitutional in Planned Parenthood v. State of Nevada on May 28,
2026.
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If your client elects to proceed with terminating the pregnancy, there are resources for funding,
including the National Network of Abortion Funds (https://abortionfunds.org/) and Wild West
Access Funds (https://www.wildwestfund.org/). The latter is Nevada specific. The process
usually starts with the funder — the client should reach out to funding organization to do intake.
Once approved, the funding association will identify their preferred providers with whom they
work. Then they may assist with the getting appointments.

Last, your client may need transportation to the facility. Ideally, your client will have an informal
support person willing to do transportation — a foster parent, CASA, or other trusted adult. If
there is no one able to transport your client, you can request help from CCFS. The permanency
worker may be able to transport; if not, you can ask for help from nurse case management.

Inheritance Rights

It is important to make sure that your client’s inheritance rights are protected and that they get all
they are entitled to. Seek expert advice on whether a guardian of the estate should be appointed
for the purposes of pursuing inheritance rights.'? That guardian can hire counsel to represent the
estate.

When a child has been placed out of the home but parental rights have not been terminated, the
child’s inheritance rights are not affected by the out-of-home placement unless and until an
adoption is finalized. The issue is discussed generally in 59 Am Jur 2d § 7, which states that
“[t]he appointment of a guardian for a child does not d45 co away with the relation or relieve
either the parents or the children of their mutual obligations to each other.” See also, 39 Am. Jur.
2d § 77. Although termination of parental rights permanently terminates all rights and
obligations of the parent to your client, they may be entitled to inherit as the “issue of a
decedent” until a final order of adoption is issued. Once your client has been adopted, they are
entitled by succession to any property by, through and from his adoptive parents and their heirs
the same as if he was the natural child of the adoptive parents, but they lose the right to any of
the natural parent’s property or the property of their heirs.

12 Minor guardianships are governed by Chapter 159A of the Nevada Revised Statutes.
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Chapter 4 - Model of Representation

In 2022, the Nevada Supreme Court adopted the Nevada Rules of Conduct for Lawyers
Representing Children in Child Welfare Cases (Rules of Conduct), which became effective at the
beginning of 2023. The Rules of Conduct are based upon the 2011 American Bar Association’s
Model Act Governing the Representation of Children in Abuse, Neglect, and Dependency
Proceedings and the 2022 National Association Recommendations for Legal Representation of
Children and Youth in Neglect and Abuse Proceedings. The 2011 Model Act and the 2022
NACC Recommendations both provide extensive guidance on how to implement a child-
centered model of representation, and can be used to supplement the Nevada Rules of Conduct in
the practice of representing children.

The Nevada Rules of Conduct explicitly state that lawyers representing children in abuse/neglect
cases follow a client-directed model of representation. There is no set age at which client-
directed representation begins; children as young as three are able to give instructions to their
lawyers about their legal wishes. Rule 4(b)(1) states:

A child who is capable of expressing his or her objectives is capable of directing
representation. When the child is capable of directing representation, the lawyer must abide
by and advocate for the child’s expressed wishes, even if those expressed wishes are in
conflict with the child’s apparent best interests.

As noted in the comments to Rule 4(b)(1), the attorney/client relationship with a child client is
the same as with an adult client: it carries the same duties of loyalty, confidentiality and zealous
advocacy. This also includes the client’s authority to direct representation. Thus, the lawyer
should discuss their role with the client in age appropriate terms, including under what
circumstances the lawyer will not be able to advocate for the client’s wishes and any limitations
or parameters to pursuing the client’s legal wishes. For example, a child client asks to return to
the care of an abusive or neglectful parent: there is a bond and a history between that parent and
the child, and it may be the only home the child knows. It may seem counter-intuitive to argue
for reunification with an abusive parent. Accordingly, the lawyer should counsel the child about
the law, noting that the court can return the child to the parent once it is safe to do so, and
provide the child with age-appropriate information about case plans, safety services and
visitation as relevant to the case.

Representing Children Who Cannot Tell You What They Want

There may be times when a client cannot express their wishes to the lawyer, either due to age,
disability, or medical incapacity. When representing a very young child or a developmentally
delayed child, the lawyer must start by assessing the child’s capacity. If the child’s capacity is
diminished to the extent the child cannot direct representation, then the lawyer must use the
substituted judgment model of representation to determine the objectives of representation.
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How to Decide If Your Client Has Diminished Capacity

Under the Rule of Conduct (4)(b)(2), the child’s lawyer is directed to Nevada Rule of
Professional Conduct 1.14 to determine if the child client has diminished capacity to direct
representation. In some situations, the diminished capacity may be apparent: the child client may
be non-verbal and profoundly disabled. For the most part, the analysis of capacity is more
complex. Most children’s lawyers have some training in developmental sciences, but are not
experts. Rule 4(b)(2) encourages the child’s lawyer to consult with others to determine capacity.
Comments to the rule highlight that capacity is not about the child’s choice of action, but how
decisions are made. Specifically, the comment states:

Criteria for determining diminished capacity include the child’s developmental stage,
cognitive ability, emotional and mental development, ability to communicate, ability to
understand consequences, consistency of the child’s decisions, strength of wishes and the
opinions of others, including social workers, therapists, teachers, family members or a hired
expert. To assist in the assessment, the lawyer should ask questions in developmentally
appropriate language to determine whether the child understands the nature and purpose of
the proceeding and the risks and benefits of a desired position.

This means a lawyer representing an infant or cognitively limited child should start by studying
the file and talking with those who have ongoing contact with the child. The lawyer should
observe the child taking note of speech patterns (if the child is verbal), and behaviors. If the
child’s diminished capacity results from a physical or mental disability, learning more about the
disability may help a lawyer to understand the reasoning of a child client, the child’s capacity for
learning how to communicate, and possible other methods of communication. If the child is
consistent in expressing their wishes, and the client’s directions reinforce other decisions or
choices the client has made, the lawyer should err on the side of presuming competency.

In making decisions regarding the client’s competency, the lawyer must also consider their own
biases and set those aside. The lawyer should aim for cultural humility, and honor the racial,
ethnic and cultural influences that may shape the client’s choices.

Because children grow and learn, a child’s ability to direct representation will change over time.
Rule 4(b)(4) requires the lawyer to continually reassess a child’s ability to direct he lawyer.

The Substituted Judgment Model of Representation

If the lawyer concludes the client has diminished capacity and cannot direct representation, then
the lawyer must follow the substituted judgment model of representation. Rule of Conduct
4(b)(2) states: “A substituted judgment determination includes determining what the child would
decide if he or she were capable of making an adequately considered decision, and representing
the child in accordance with that determination.” Rule 4(b)(3) further explains how this works:

In formulating a substituted judgment determination, the child's lawyer's advocacy should be

child-centered, research-informed, permanency driven, and holistic. The child's needs and
interests, not the adults’ or professionals’ interests, must be the center of all advocacy. For
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example, lawyers representing very young children must truly see the world through the
child's eyes and formulate their approach from that perspective, gathering information, and
gaining insight into the child's experiences to inform advocacy related to placement, services,
treatment, and permanency. The child's lawyer should be proactive and seek out
opportunities to observe and interact with the very young child client. It is also essential that
lawyers for very young children have a firm working knowledge of child development and
special entitlements for children under age 5.

When making a substituted judgment determination, the lawyer shall take into consideration
the child's legal interests based on objective criteria as set forth in the laws applicable to the
proceeding, the goal of an expeditious resolution of the case, and the use of the least
restrictive or detrimental alternatives available.

Determining a child’s legal interests requires the lawyer to look at a variety of objective criteria.
First, the Nevada Rules of Conduct touch upon a number of rights, including the right to have
their educational, developmental, and medical needs met. See, Rule 4(d). Similarly, the child’s
legal rights are found in the Nevada’s Foster Youth Bill of Rights, which is based upon NRS
432.500 et seq. In addition, the United States Supreme Court has discussed the parent’s right to
raise their child (see, e.g. Troxel v. Granville, 530 U.S. 57, (2000)), and scholars argue that this
right is not limited to the parent’s relationship to the child, but the child’s relationship to the
parent. That is, that under the Fourteenth Amendment, the child has a fundamental right to
family integrity, and to be free from unlawful interference in the child/parent relationship.13

Additionally, the American Bar Association published Standards of Practice for Lawyers Who
Represent Children in Abuse and Neglect Cases in 1996. While those are not binding, the
commentary provides practical advice on how to determine a child’s legal interests and advocate
in line with those interests. Commentary B-5 to the ABA Standards notes:

A child’s legal interests may include basic physical and emotional needs, such as safety,
shelter, food, and clothing. Such needs should be assessed in light of the child’s vulnerability,
dependence upon others, available external resources, and the degree of risk. A child needs
family affiliation and stability of placement. The child’s developmental level, including his
or her sense of time, is relevant to an assessment of need. For example, a very young child
may be less able to tolerate separation from a primary caretaker than an older child and, if
separation is necessary, more frequent visitation than is ordinarily provided may be
necessary.

In general, a child prefers to live with known people, to continue normal activities, and to
avoid moving. To that end, the child’s attorney should determine whether relatives, friends,
neighbors, or other people known to the child are appropriate and available as placement
resources. The lawyer must determine the child’s feelings about the proposed caretaker,
however, because familiarity does not automatically confer positive regard.

13 Shanta Trivedi, My Family Belongs to Me: A Child’s Constitutional Right to Family Integrity, 56 Harvard Civil
Rights - Civil Liberties Law Review (2021). Available at: https://scholarworks.law.ubalt.edu/all_fac/1129
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Further, the lawyer may need to balance competing stability interests, such as living with a
relative in another town versus living in a foster home in the same neighborhood. The
individual child’s needs will influence this balancing task.

In general, a child needs decisions about the custodial environment to be made quickly.
Therefore, if the child must be removed from the home, it is generally in the child’s best
interests to have rehabilitative or reunification services offered to the family quickly. On the
other hand, if it appears that reunification will be unlikely, it is generally in the child’s best
interests to move quickly toward an alternative permanent plan. Delay and indecision are
rarely in a child’s best interests.

In addition to the general needs and interests of children, individual children have particular
needs, and the lawyer must determine the child client’s individual needs. There are few rules
which apply across the board to all children under all circumstances.

In sum, when the child client has diminished capacity and cannot communicate their legal
wishes, the lawyer should use the substituted judgment model of representation to determine
what the child’s legal wishes are. This is done by learning as much as possible about the child,
the allegations against the parents, the family history and culture, and the child’s needs. Then,
setting aside the lawyer’s own biases, the lawyer should:

1. Adopt a position requiring the least intrusive state intervention;

2. Be guided by goals that are respectful of and reflect what the client would want and the

decision he would make if the child could formulate a position, to the extent that this can

be identified;

Respect the child’s family, including the child’s siblings, and social connections;

4. Be familiar with his family, community, and culture and take precautions to avoid
imposing your personal standards and cultural values;

5. Give some consideration to the parent’s preference in the absence of conflict regarding
the particular matter at issue, parental incapacity, or harm to the client, assuming the
parent has been involved in the child’s life and expresses a desire to parent the child in
the future;

6. Utilizing the following rights and values as further guidance:

a. Limitation of state intervention in the client’s life;

b. The right to family integrity;

c. The liberty interest to be free from state custody;

d. The non-abusive parent’s liberty interest in parental determination of what is in his
interests; and

e. The right to timely permanency.

w

Requests to Canvas the Child’s Lawyer on Substituted Judgment
While most agency and parents’ attorneys should be aware of the Rules of Conduct, there may

be an occasion when an attorney challenges the child’s lawyer on the use of substituted
judgment. Should this occur, below is a guideline on how to respond:
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Rule of Conduct 4(c) states

A child's lawyer shall participate in any proceeding concerning the child with the same rights
and obligations as any other lawyer for a party to the proceeding. The lawyer for a child can
communicate their legal position, and any other relevant supporting information, to the court
in the same manner as any other lawyer for any other party.

Keep in mind that Nevada Rules of Professional Conduct still apply. Rule 1.6 states “a lawyer
shall not reveal information related to the representation of a client unless ... the disclosure is
impliedly authorized in order to carry out the representation”. This Rule refers to information,
not just conversations. Also, Nevada recognizes the attorney work product doctrine (found in
NRCP 26(b)(3)). Not only does this protect your notes, it includes your mental impressions,
opinions, conclusions, and legal theories.

When faced with taking a position on behalf of a client who lacks capacity, the lawyer should
state the client’s legal position and then support with references to the law and evidence as
needed — the same as the other lawyers in the courtroom. For example:

My client requests this court find that there is not sufficient evidence to sustain the
allegations in the petition. The evidence shows that mother did the following things when
faced with the potential danger [items listed] ... mother testified about getting a TPO. The
written report, of which this court took judicial notice, states that mother was in services for
two months before removal.

Should the inquiry about our position be more invasive, here are some suggested responses:

Q: Your Honor, | ask that CAP be asked if they’ve spoken with their client about this
issue. (Court then turns to CAP).

A Your Honor, it’s clear from the date of the birth on the first page of the petition that
my client is non-verbal. | am prepared to go forward today, however.

Q. Your Honor, can you ask CAP the basis for their position? (Court turns to CAP)

A. The following evidence was presented today during the hearing: first, that both
parents submitted to drug tests. The caseworker testified that the tests were positive for meth
and meth derivatives in the hair and urine.

The caseworker also testified that the mother turned down her offer to take the mother to detox.
Second, responding law enforcement ... (and so forth).

These examples are based on potential questions raised during or after an evidentiary trial. Of
course, in addition to the evidence presented, the child’s lawyer should have reviewed the prior
pleadings, minutes, Unified Nevada Information Technology for Youth notes (“UNITY™), or the
Nevada Initial Assessment (“NIA”). The lawyer will also have met the client and spoken with
the placement as well as the caseworker. The child’s lawyer’s review and investigation is
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protected by Rule 1.6 and the attorney/work product. So, in supporting the client’s legal position,
refer to the evidence before the court, the prior proceedings (as appropriate), and the law.
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Chapter 5 - General Information for Dependency Cases

Most Dependency Hearings Are Open to the Public; Exceptions

In general, dependency hearings are open to the public. NRS 432B.430. However, the Court, on
its own motion or the motion of a party, may decide that it is in the “best interests of the child” to
close a hearing to the general public. The Court must “consider and give due weight” to the
desires of the child as to whether to close the hearing.

Exceptions include:

Protective Custody Hearings (NRS 432B.470) where the general public “must be excluded” and

only “those persons having a direct interest in the case,” and persons with a “special interest” in
the child (NRS 432B.457), may be admitted;

Adjudications on Petitions alleging abuse or neglect (NRS 432B.590) “must be closed” unless

the judge determines that opening the proceedings to the general public is in the “best interests of
the child”.

Termination of Parental Rights Hearings (NRS 128.090 (5)) “must be held in closed court”
unless the Court determines that an open hearing “will not be detrimental to the child.”

Although they are not part of the dependency proceedings, post-TPR adoption hearings “must be
held in closed court,” except by order of the Court. NRS 127.140 (1).

Subject Matter Jurisdiction

Original and exclusive jurisdiction over dependency and TPR proceedings is vested in the
Family Court juvenile judicial department, unless the child is subject to ICWA. NRS 3.223 (1)
(a) and 432B.410.

The court hearing the dependency matter may also exercise jurisdiction over guardianship
proceedings (NRS 432B.466) and relative visitation proceedings (NRS 125C.050), involving the
same child.

Dependency issues may arise in other cases such as dissolution, custody, delinquency, and
criminal cases. Transfer of cases with such issues (custody, visitation, child support,
guardianship and adoption) to the juvenile judicial department is discretionary with the Family
Court judge to whom the case is originally assigned. NRS 432B.460 and Nevada Eighth Judicial
District Rule 5.202.

Personal Jurisdiction

The Court has jurisdiction over any child found within the County who is a child in need of
protection or who may be in need of protection. NRS 432B.410.
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A Summons must be served on the person who has “custody or control” of the child, with a copy
of the Petition, immediately following the filing of a Petition. NRS 432B.520 Jurisdiction over
the parent, other caretaker, or legal guardian is obtained with service of the Summons.

1. Type of service: Service can be made personally or by registered or certified mail to the
last known address of the person being summoned, or publication if the parent (other
caretaker or legal guardian) cannot be found by diligent effort, and the Court authorizes
it. (NRCP 4.4(c), NRS 432B.520).

2. The Court may issue a writ of attachment for a child if a person responsible for the
child’s welfare, absconds with the child.

3. Contempt for failure to appear: A parent, other caretaker or legal guardian who is
personally served and fails to appear without reasonable cause may be held in contempt.
(NRCP 45(e)).

Other States’ Involvement

Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA). Dependency proceedings
are included in the UCCJEA’s definition of “custody proceeding” and, as a result, are subject to
the UCCJEA. NRS Chapter 125A.

Interstate Compact on the Placement of Children (ICPC) involves the placement of children by
the sending agency to a receiving state, typically under supervision of the child welfare agency in
the other state, rather than the transfer of the Court’s jurisdiction from one state to another. NRS

127.320 et. seq. See ICPC Chapter.

Federal Involvement

The Indian Child Welfare Act (ICWA) determines the jurisdiction for Indian children, or those
eligible for tribal membership. ICWA and its implications are detailed later in this manual.

In certain cases, the Parental Kidnapping Prevention Act (PKPA) may apply. A discussion of
PKPA is beyond the scope of this Manual. If issues arise concerning PKPA, consult attorneys in
the Legal Aid Center’s Domestic Violence Program for assistance.

Transfer of Jurisdiction

Jurisdiction over dependency cases can be transferred within the Family Court, between District
Courts, and between states, typically for reasons dealing with venue issues and convenience.

Retention of Jurisdiction (Extending Jurisdiction)
Following TPR and permanent commitment of a child to CCFS custody, the Court retains
jurisdiction over the child until adoption is finalized; during this time, the Court may consider

continued relative and parental contact, as well as the appropriateness of adoptive placement. If a
child has been adjudicated dependent, the Court retains jurisdiction over the child until adoption
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or the age of 18, unless the youth enters the VVoluntary Jurisdiction program. See Chapter 17 on
Independent Living Program for Foster Children and Former Foster Children.

Termination of Jurisdiction
The Court may terminate its jurisdiction under the following circumstances:

1. The Court finds that CCFS has not proven its case, and the child is not dependent, and
dismisses case;

2. The Court adjudicates the child dependent while in custody of one parent, and places the
child in the custody of the non-custodial parent;

3. The child has been returned to parents or legal custodians, and CCFS has closed its case
file (which CCFS may not do until at least 6 months after a case has been opened unless
instructed to do so by the Court — NAC 432B.315).

The Court must retain jurisdiction in cases of placement with a fit and willing relative or another
planned, permanent living arraignment that does not include adoption or guardianship.

Venue

The venue in a dependency case is the county in which the child and parents presently reside, or
the county where the alleged abandonment, abuse, or neglect occurred. Venue can also be with
an Indian tribe, if the child is Indian, pursuant to ICWA.

Parties and Participants

Parties to dependency proceedings include the parents or legal guardian of the child, the Clark
County Family Services, and the child. Participants to dependency proceedings include any
person who is not a party but who should receive notice of hearings involving the child:
examples include foster parents, prospective adoptive parents, grandparents, actual custodians of
the child or any other person with a “special interest” in the child. All parties and participants are
entitled to due notice of any and all hearings in the dependency case.

In addition, you may wish to join other entities as parties to the case: The Division of Child and
Family Services (the state agency which provides mental health services) and the Clark County
School District (that provides special education services), among others.

Paternity and Diligent Search

When the identity of a parent is unknown at the time a Petition for protective custody or to
Terminate Parental Rights is filed, the Court must conduct the following inquiry of the available
parent, relative, or custodian present before the court and order notice be given to the prospective
parent(s) identified:

1. Whether the mother was married at the time of conception of the child or at any time
thereafter.
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2.

3.

4.

Whether the mother was cohabiting with a man (generally for at least 6 months) at the
time of conception and through the birth of the child.

Whether the mother has received support payments or promises of support with respect to
the child or in connection with her pregnancy.

Whether a man has received the child into his home and has openly held out the child to
be his natural child (or has otherwise formally or informally acknowledged paternity).
NRS 126.051, NRS 128.150.

Affidavit of Due Diligence

If the residence of a presumed or putative parent is unknown after a diligent search, the Court
may give the petitioner (CCFS, by the District Attorney) the right to serve notice of hearings by
publication.

A diligent search must include, at a minimum, inquiries of:

1.
2.

3.
4,
5. Appropriate law enforcement agencies.

All relatives of parents or prospective parents known to petitioner;

All offices of program areas of CCFS likely to have information regarding parents or any
prospective parent;

Other state and federal agencies likely to have information regarding a parent or any
prospective parent;

Appropriate utility and postal providers; and

If parental location is still unknown after completion of a diligent search, then an affidavit of due
diligence may be filed with the Court by the person who conducted the search and inquiry in
support of a Motion for Substitute Service (by publication).
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Flowchart of an Abuse/Neglect Case
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Chapter 6 — Starting the Case
Steps Leading Up to Litigation

Before Clark County becomes involved with a family, someone must file a report of abuse or
neglect. Any person who has knowledge or reasonable cause to suspect that a child may have
been abused, abandoned or neglected, or is in need of supervision and care and has no parent or
legal custodian available, may report the concern to the CCFS Child Abuse Hotline: (702) 399-
0081. All reporter information is confidential and may not be released except under very limited
circumstances. NRS 432B.280 governs the confidentiality of all reports and records held by the
Clark County Family Services. All reporter information is confidential and may only be released
under limited circumstances (NRS 432B.290): anyone who “willfully” discloses such records is
guilty of a misdemeanor (NRS 432B.280 (2)).

The report may be an anonymous tip on the Child Abuse Hotline, a hospital hold on a drug-
exposed baby (NRS 432B.230), or a report from a mandated reporter (NRS 432B.220), persons
who must provide their names when making the report (doctors, medical staff, mental health
professionals, spiritual practitioners, teachers, school personnel, social workers, day care staff,
law enforcement officers, and judges). Law enforcement may file a report if a parent is arrested,
and there is no one home to care for a child.

Once the report is received, the hotline must make an initial determination if the allegations
satisfy the statutory definitions of abuse, abandonment or neglect. NRS 432B.260. If so, a CPS
investigator is assigned to investigate the allegations. If CPS believes a child has been abused,
neglected, abandoned, or is otherwise in need of protection, CPS has the authority to place the
child into protective custody, petition the court for custody of the child or offer services to the
family of the child. What CPS does depends on the circumstances of each family: the goal is to
ensure the safety of children who have been reported as being abused or neglected and protect
them from the risk of further harm.

PRACTICETIP

Abandonment of a child may include situations where a parent has opted to leave his/her infant
at a fire station or other safe place. NRS 432B.630. The law protects the parent from criminal
sanctions for abandoning the child, but does not protect against a dependency action because the
child is still in need of a legal placement: The child can be placed with a relative (or non-relative)
or, if no one is identified, CCFS must take custody, which requires court intervention.

Pre-litigation Investigation by Child Protective Services

When CPS receives a report of abuse or neglect of a child, the nature of the allegations and the
age of the child are factors that determine how quickly an investigation is started (Police may
also investigate if the abuse or neglect involves criminal conduct). The CPS caseworker will
gather information about the alleged abuse or neglect by interviewing the child's parent(s),
guardian or other caretaker, siblings or other persons living in the child's home, law enforcement,
and medical and school personnel, if necessary. NRS 432B.270. The CPS caseworker will also
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interview the child and does not require the consent or presence of the parent or guardian to do
so. Id. CPS must determine if there is reasonable cause to believe that abuse or neglect has
occurred and if so, who is responsible. NRS 432B.300. As a result of this investigation, CPS will
either substantiate the report of abuse or neglect, or determine the report is unsubstantiated.
Regardless of whether the report is substantiated or not, CPS must report to the Nevada Central
Registry, certain pertinent facts concerning the allegations of abuse or neglect and the disposition
of the case. NRS 432B.310; NAC 432B.170.

If the report of abuse or neglect is unsubstantiated, the case is closed, and the family has no
further involvement with CPS. NRS 432B.370.

Protection without Removing the Child (NRS 432B.340)

Removing children from their homes can be even more traumatic than the underlying abuse or
neglect and should be the last resort, even if the investigation substantiates the report. Until
recently, however, deciding whether or not to remove was imprecise and largely subjective, too
often based upon the attitude and experience of the decision maker. The same facts often
produced wildly different outcomes for children and families.

To bring objectivity to the process, CCFS has implemented a safety practice model. The Safety
Intervention and Permanency System (SIPS) focuses on safety at the beginning and throughout
the life of the case. SIPS presumes that children must not be removed unless CPS determines that
leaving them in the home would render them “unsafe.”

When determining whether or not a child is safe, there are three elements that should be
considered:*

1. Threats of Danger — a specific family situation or behavior of a family member that is
a. specific and observable;
b. out of control;
c. immediate or liable to happen soon; and
d. has severe consequences;
2. Child Vulnerability — a child’s ability to protect himself; and
3. Protective Capacities — the ability to protect one’s child.

Children are considered “safe” when there are no present or impending threats of danger or the
caregivers are sufficiently protective to be able to control any existing threats.*®

By contrast, a child is unsafe if the following criteria are met:*®

1. There is actual or threatened danger.

14 Therese Roe Lund, MSSW, National Resource Center for Child Protective Services & Jennifer Renne, J.D.,
National Resource Center on Legal and Judicial Issues, Child Safety: A Guide for Judges and Attorneys, American
Bar Association, (2009).

15 See, Appendix B — Nevada Safety Assessment.

16 Supra, note 14.
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2. The child is vulnerable to the danger or threatened danger (i.e., because of age or
disability, the child is unable to protect himself/herself and depends on others).

3. The caregivers are unable to protect the child from the danger. In CPS terminology, this
is called “protective capacity.”

4. The danger or threat of danger cannot be mitigated or controlled even with a written
safety plan.

It is important to remember that CPS often confuses risk with safety. Risk refers to the
probability that any form of child maltreatment, regardless of severity, may occur or reoccur in
the future.!” For a child to be considered unsafe, the consequences must be severe and
imminent.8

Under the Adoption and Safe Families Act (ASFA), state child protection agencies are required
to make reasonable efforts to keep children safe in their homes. See 42 U.S.C § 671(a)(15); NAC
432B.220. An unsafe child does not automatically need to be removed from his home. There are
alternatives to removing a child when it appears that removal is not appropriate.

Present Danger Plan (PDP): CPS may offer the family a PDP in the home to prevent removal of
the children. A PDP is an immediate, short-term, specific plan to manage the present danger,
conditions, and behaviors associated with the present danger. The best practice is for CPS to
obtain a written agreement which could later be used for proof of noncompliance should judicial
intervention be required at a later time. In this situation, CPS and the parent(s) agree that the
family will be offered a case plan to alleviate the child safety concerns facing the family. The
parents or legal custodians should be informed of their right to refuse services.

Removal of the Alleged Perpetrator: Sometimes an alternative to removal of the child is removal
of the alleged perpetrator from the home. For example, if the father is alleged to have committed
domestic violence and is removed from the home, CPS may determine the children are safe in
the home. This permits CCFS to offer a PDP and/or to seek judicial action to protect the
children, while not removing them from their home. A similar arrangement may be considered
where one parent is alleged to have physically or sexually abused the child(ren).

In-Home Services: In-home services may be provided under the PDP agreement or with judicial
action. CPS may proceed with a petition of Abuse/Neglect to obtain an adjudication of
dependency while leaving the children in the home with appropriate services. CPS can work with
the family to develop a case plan to try to ensure the safety of the child without going to court,
however, the family is not legally obligated to comply with the plan. If the family fails to
comply, CPS can refer the matter to the Clark County District Attorney (DA) and if the DA
accepts the referral, a petition alleging abuse or neglect may be filed and a dependency case
formally opened.

17 National Association of Public Child Welfare Administrators, A Framework for Safety in Child Welfare (2009).
18 Supra, note 14.
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PRACTICETIP

A child may be placed in protective custody if a parent has opted to leave his/her infant (less than
30 days old) with a provider of emergency services, such as a fire station, hospital or police
station. NRS 432B.630. This option under Nevada law protects the parent from criminal
sanctions for abandoning the child, but does not protect against a dependency action because the
child is still in need of a legal placement, which requires court intervention.

Emergency Removal (NRS 432B.330 and 432B.390)

If, as a result of its investigation, CPS finds reasonable cause to believe that immediate removal
is necessary to protect a child from the threat of injury, abuse or neglect, CPS may remove the
child without the consent of the caretaker. NRS 432B.390(1). Emergency removal can occur at
any time, even if the parents are cooperating with CPS. The child is said to be taken into
“protective custody.” NRS§ 432B.330, 432B.390 and NAC 432B.260, enumerate the specific
bases upon which CCFS is authorized to take a child into protective custody. If there is not an
emergency, CCFS is required to obtain a warrant before removing a child. See NRS 432B.3903;
Kirkpatrick v. Cnty. of Washoe, 792 F.3d 1184 (9th Cir. 2015).

If a parent has only physically abused one child, but shown the others some form of preferential
treatment, CPS may want to remove both the abused child and the siblings. CPS must show
reasonable cause exists to remove each child individually. CPS may argue the sibling child is at
risk of injury, abuse or neglect as a result of the abuse perpetrated upon the target child. In doing
so, CPS must allege and establish a “nexus” of harm between the siblings, such as:

1. The physically abused child shows marks of physical abuse, and the parents or custodians
have stated that this is their acceptable form of discipline of their children and their
refusal to use alternative methods;

2. The sibling, although not physically abused, witnessed the incident and suffered
emotional trauma; or;

3. Previous incidents have been reported where the sibling was the target, although not
subject of the abuse in this report.

Without establishing a nexus, the court may find probable cause exists as to the target child, but
not as to the sibling.

If a child is taken into protective custody, he must be placed in an emergency shelter, a licensed
foster home, or with an appropriate relative. In determining whether a relative is “appropriate”,
CPS considers such factors as the conditions of the relative’s home and the relative’s criminal
background, history of child abuse or neglect, substance abuse, ability and willingness to protect
the child from his parent or guardian, and the level of cooperation with the case plan developed
by CPS and the family.
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Nevada law provides for a judicial review of an emergency removal decision within 72 hours
after a child is placed into protective custody.
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Chapter 7 — Preliminary Protective Hearings

When a child is placed in protective custody by CCFS, there must be a judicial hearing held
within 72 hours, excluding Saturdays, Sundays, and holidays. This is referred to as the Protective
Custody Hearing (PC Hearing). The primary purpose of this hearing is to determine whether the
child should remain in protective custody pending further action of the Court.®

Notice of PC Hearing

Notice of the PC Hearing is required to be given to the parent (natural or adoptive) or other
person responsible for the child’s welfare (ex. legal guardian). Notice is generally required to be
given by one of the following:

1. Personal service; or
2. Orally, with written notice mailed to the last known address within 24 hours after the
child is placed in protective custody.?

If the person responsible for the child’s welfare cannot be located to give personal or oral notice,
and the last-known address cannot be ascertained, CCFS is required to make reasonable efforts
to locate and provide notice as soon as possible.?

Notwithstanding the above, if the person responsible for the child’s welfare has actual notice of
the hearing or makes an appearance at the hearing, the notice requirement is deemed to have
been met.?

No notice is required if the child was placed into protective custody pursuant to a parent
delivering a newborn to a provider of emergency services within 30 days of birth pursuant to
NRS 432B.630.%

The PC Hearing

At the outset of the PC Hearing, the Court is required to advise the person responsible for the
child’s welfare of their right to be represented by an attorney and to present evidence.?* If the
person responsible for the child’s welfare advises that they would like an attorney but cannot
afford one, the Court will appoint one for them.

Required Initial Findings of the Court

Both State and Federal law requires the Court to make a number of findings at the PC Hearing,
or shortly thereafter. The primary governing Federal law is the Adoption and Safe Families Act

19 NRS 432B.470(1)
20 NRS 432B.470(2)
2L NRS 432B.470(3)
22 NRS 432B.470(4)
28 NRS 432B.470(2)
24 NRS 432B.480(1)(a)
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(ASFA). ASFA and its regulations set forth the requirements that must be met in order for the
State to be eligible for Title IV-E Federal foster care maintenance payments. Failure to comply
with the initial requirements of ASFA will result in the loss of eligibility for all federal Title IV-
E funding as to that child throughout their time in protective custody.

Contrary to the Welfare of the Child

Nevada law requires the Court to determine whether there is reasonable cause to believe it would
be:

1. Contrary to the welfare of the child to reside in his or her home; or
2. Itis in the child’s best interest to be placed outside of his or her home.?®

If the Court affirmatively finds there is reasonable cause, it must order the child to remain in
protective custody pending a disposition by the Court. The Court must prepare an explicit
statement of the facts upon which the reasonable cause determination was made. It is insufficient
for the Court to simply reference CCFS’ report, or make such a determination based solely on
the fact that that the person responsible for the child’s welfare is deaf, blind, or has another
physical disability.®

Alternatively, if the Court instead finds that the best interests of the child do not require the child
to remain in protective custody, the Court must order the immediate release of the child.?’

ASFA also requires that the court make a “contrary to the welfare” finding. The removal from
the home must have been the result of a judicial determination that continuation in the home
would be contrary to the welfare, or that placement would be in the best interest of the child. In
fact, this finding is required to be made in the first court order that removes the child from the
home. Failure to make this finding in the first court order renders the child ineligible for federal
funding throughout their duration in protective custody. It is critically important that the Court
makes this finding in its first order as a retroactive court order making a contrary to the welfare
finding will not undo the loss of federal funding.?®

For both State and Federal purposes, a contrary to the welfare finding must be explicitly
documented by the Court and must be made of a case-by-case basis.?°

Reasonable Efforts

Nevada law requires, except as otherwise exempted, that CCFS make “reasonable efforts” to
prevent or eliminate the need to remove the child from their home prior to placing that child in
protective custody.®® There are a number of exceptions to this requirement set forth at NRS

25 NRS 432B.480(1)(b)

26 NRS 432B.480(1)

27 NRS 432B.470(3)

28 45 CFR §1326.21(C)

29 NRS 432B.480(1); 45 CFR §1356.21(d)
30 NRS 432B.393(1)
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432B.393(3). “Reasonable efforts™ is generally deemed met if CCFS “has exercised diligence
and care in arranging appropriate, accessible, and available services that are designed to improve
the ability of a family to provide a safe and stable home for each child in the family, with the
health and safety of the child as its paramount concern.”3!

ASFA also requires the Court to make a finding that the CCFS has made “reasonable efforts” to
prevent the removal of a child from their home, unless otherwise waived by the court.®? The
circumstances that justify a waiver of this requirement are set forth in the act. Examples include:

1. The child was subjected to aggravated circumstances, such as abandonment, torture,
chronic abuse, and sexual abuse;

2. The person responsible for the child’s welfare committed certain felonies against the
child or another child of that person; and

3. The parental rights of the parent to a sibling of the child has been previously terminated
involuntarily.®

The “reasonable efforts” determination must be made on a case-by-case basis, based on specific
evidence, and must be explicitly set forth in the Court’s order.3* The Court may find that lack of
efforts is reasonable when there is no safe way to make efforts to prevent removal.

From a practical standpoint, the Court should and does make its reasonable efforts findings at the
PC Hearing at the same time as making the contrary to welfare findings. However, both State
and Federal law require that such a finding be made within sixty (60) days from the date the
child is removed from the home.®

Placement
A child placed in protective custody must be placed in the following order of priority:

1. Inahospital if the child needs hospitalization;

2. With a family member (within the fifth degree of consanguinity) or fictive kin;

3. Inalicensed foster home;

4. In any other licensed shelter that provides care for children (ex. Child Haven).3®
Most often, upon removal from the home, a child will be placed with a family member or fictive
kin under the emergency placement laws and CCFS policies. For emergency placement, CCFS is
to complete the following:

1. Perform a home inspection to ensure the environment is safe for the child,

3t NRS 432B.393(4)

%2 42 USC §671(a)(15)

3 42 USC §671(a)(15)(D)

3 45 CFR §1326.21(d)

35 NRS 432B.550(8); 45 CFR §1326.21(b)(1)
3 NRS 432B.390(6)
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2. Perform a Nevada Child Abuse and Neglect (CANS) check in both the UNITY and
Legacy systems as to the family member or fictive kin (a CANS check is also to be
requested from any other states they have resided in within the last five (5) years);

3. Perform a Nevada Criminal Justice Information System (NCJIS) check as to each adult in
the home;

4. Perform a preliminary FBI NCIC name-based criminal background check as to each adult
in the home; and

5. Require each adult in the home to get their fingerprints rolled and returned to CCFS
within three (3) days (if any adult in the home fails to have their fingerprints taken and
returnegto CCFS within that timeframe, the child must be immediately removed from the
home).

At the PC Hearing, the Court will generally inquire as to where the child is currently placed. The
Court must also determine whether the placement of that child complies with the requirements of
NRS 432B.3905. NRS 432B.3905 generally requires that CCFS not place a child that is under
six (6) years old in a child care institution and to make all reasonable efforts to place siblings in
the same location. A child care institution is any home or facility that: provides care and shelter
during the day and night to 16 or more children in protective custody; or, provides care and
shelter during the day and night through the use of caregivers who work in shifts (ex., Child
Haven).

A child under six (6) years of age may be placed in a child care institution if:

1. There is no appropriate foster care available at the time of placement in the county where
the child resides;

2. The child requires medical services which could not be provided at any other placement;
or

3. If such placement is necessary to avoid separating siblings.*

If the Court finds that CCFS has violated NRS 432B.3905, the Court shall establish a plan with
CCEFsS for the prompt transfer of the child into a home or facility that complies with the statute.

At the PC Hearing, if the Court finds there is reasonable cause for the child to remain in
protective custody, NRS 432B.480 provides that the Court may also order the following if it
finds doing so is in the best interests of the child:

1. Place the child in the temporary custody of a grandparent, great-grandparent, or other
person related within the fifth degree of consanguinity who the Court finds has
established a meaningful relation with the child, with or without supervision upon such
conditions as the Court prescribes; or

2. Grant a grandparent, great-grandparent, or other person related within the fifth degree of
consanguinity a reasonable right of visitation with the child while in protective custody.

37 NRS 432B.391
3 NRS 432B.3905(1) and (2)
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For placement decisions, the fact a potential caregiver lives outside the State is not to be a
determining factor. However, if a child is to be placed with a person who resides outside this
State, the placement must be in accordance with the Interstate Compact on the Placement of
Children (ICPC), which is codified at NRS 127.330.%°

Other Items That May be Addressed at the PC Hearing.

At the PC Hearing, it is not unusual for the Court to make a number of other inquiries and/or
make additional orders.

Some of the items the Court may ask CCFS, the parent, relative, or non-relative present at the PC
Hearing are:

1. The identity and whereabouts of any unknown parent;

2. If paternity is unknown, whether the mother was married to or cohabitating with a man at
the possible time of conception of the child; and

3. Whether there are any other relatives or fictive kin that are potentially able and willing to
take placement of the child.

Practice Tip

The child will seldom have an attorney representing them at the PC Hearing. If your client is
fortunate enough to have you assigned to their case at this very early stage of the proceedings,
you should also consider asking the Court to address the following issues:

1. Terms of visitation for parents and siblings;

2. Services the child and parent(s) should be receiving prior to adjudication, and

clarification as to how, when, and by whom such services should be initiated — note that

the Court might not yet have jurisdiction over parents, depending on the circumstances.

Visitation with your client might be made conditional upon the parent doing certain

things (e.g., a mental health evaluation or beginning substance abuse treatment where

there is strong evidence that the problem is caused by mental illness or substance abuse);

Financial support of your client;

4. The potential need to impose conditions to protect your client from being exposed to an
allegedly abusive person (for example, if your client is placed with their mother in a case
in which an abusive boyfriend or father is no longer in the home or the mother has
moved, a request could be made that the Court make the return of your client to their
mother conditional on getting a protection order against the abusive person in order to
protect your client);

5. Whether the proposed placement is the least disruptive and most family-like setting that
meets the needs of your client (have efforts been made to identify and prioritize
placement with relatives or other persons (i.e. “fictive kin”’) who are appropriate
placements for the child);

6. Eliminating any barriers that may prevent your client from attending their school of
origin.

w

39 NRS 432B.390(6)(b) and (9)
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Before the end of the PC Hearing, the Court will set a date and time for the next hearing (Plea
Hearing). If a person responsible for the child’s welfare is present, the Court will personally
notify them of the date, time, and location of the Plea Hearing (and have the bailiff write it down
on a piece of paper for them), and inform them of the importance of their active participation in

the proceedings.
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Chapter 8 — Adjudicatory Plea Hearing

Petition — Abuse/Neglect (NRS 432B.510)

If the Court orders that your client remain in protective custody, the Clark County District
Attorney has 10 days to file a "Petition — Abuse/Neglect” (Petition). The Petition must
specifically state the reasons a child was brought into custody.

Contents of the Petition

1. Sufficient facts bringing your client within the jurisdiction of the Court (i.e. the need for
protective custody).

2. Allegations as to the names and addresses of the parents, guardians, or legal custodians, if
known.

3. ldentification of the child by name, date of birth, and residence (two or more children
may be the subject of the same petition).

4. Be signed, under oath, that the petitioner has filed the petition in good faith.

Amendments to the Petition

A Petition can be amended any time prior to the filing of a written answer (NRCP 15). After an
answer is filed and before adjudication on the Petition, amendments are “freely permitted in the
interest of justice and the welfare of the child.”

Adjudicatory Plea Hearing (NRS 432B.530)

At the Adjudicatory Plea Hearing the parents/legal custodians will enter pleas in response to the
Petition. The parent or legal custodian can admit or deny the allegation in the Petition. If
admitted, the court will proceed to adjudicate the petition and set the matter for disposition. If
denied, the matter will be set for an evidentiary hearing. The child will remain in protective
custody of Clark County Family Services until the evidentiary hearing concludes.

The Court will also review issues related to the child:

1. Conduct a paternity inquiry if paternity has not been established. Review issues of
placement, visitation, and whether CCFS has made reasonable efforts to prevent removal
or the need for removal.

Review the necessity for the child’s continued placement in protective custody.

3. If the child is in an out-of-home placement, order visitation with the parents unless
visitation with a parent would not be in the best interests of the child. NRS 432B.555 and
432B.560(1)(b).

4. Order medical, psychiatric, psychological or other care or treatment as the Court
considers are in the best interest of the child. NRS 432B.560(1)(a).

N

%0 NRS 432B.490, NRS 432B.510.
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5. Remind the parents of the requirement to notify the Court of any suitable relative

placements.
6. Require all parties to provide the Court with a permanent mailing address for receipt of

Notices.

Assignment to the Children’s Attorneys Project

In the Eighth Judicial District Court (Clark County), there is a standing administrative order that
permits the Children’s Attorneys Project to represent any child with an active dependency case.
Representation starts by filing a Notice of Appearance.

Note that the Court refers cases to CAP; CAP is not “appointed” on a case, but rather accepts
certain Court referrals. Because law gives the child a right to counsel, CAP will assign the case.
In certain circumstances, CAP may refer the matter for a pro bono attorney to represent the child
(for example, if there is a conflict of interest between the child and a current or former client).

Reasonable Efforts

The Court shall review whether CCFS has made a reasonable effort to prevent or eliminate the
need for removal or continued removal of the child from the home. NRS 432B.550. If the Court
determines that CCFS has not made such an effort, the Court may order CCFS to provide
appropriate and available services to assure the protection of the child in the home when such
services are necessary for the child's physical, mental, or emotional health and safety. While
federal law requires reasonable efforts be made at certain points in the case, whether reasonable
efforts are being made to get your client to the right place is always at issue and can be used to
advocate for reunification, placements, and services.
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Checklist for Preparation of Adjudicatory Plea Hearing

Preparing for the Adjudicatory Plea

Hearing

[ Receipt of petition

O Receipt of summons

O Receipt of custody order

O Talked to CPS

O Talked to CASA

[0 Reviewed Petition for legal defects, factual
inaccuracies

O Reviewed Petition for jurisdiction/venue
problems

O Motion to amend petition? (yes/no)

O Child’s current placement acceptable?
(yes/no)

Motion to change placement or for protective
custody? Explain:

Position of CPS concerning protective
custody:

Position of parent(s) concerning protective
custody:

Do all parties consent to protective custody
placement? (yes/no)

Evidence (witness names, exhibits) expected
to be presented by CPS at the Hearing:

Additional evidence CAP will present at the
Preliminary Protective Hearing (witnesses,
exhibits):

At the Hearing

Persons who should be present
Role Name
Judge

Parent(s)

(not term.)

Relatives
w/standing

Other

Custodial

Adults

CPS Case-
Worker

CASA

Volunteer
DA/AG

Persons who may be needed
Role Name
Siblings

Extended

Family

Members

Adoptive

Parent(s)

Police

Service

Providers

Prob/Parole

Officer

Other

Witnesses
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Issues to Address in the Hearing

Placement of the child pending adjudication

What are the terms and conditions of
visitation between the parent(s) and your
client?

Has CPS made reasonable efforts to avoid
placement outside the home?

What are the terms and conditions of
visitation between your client and his siblings
or others?

Are there relatives or other adults that could
be considered for placement?

Will the parent(s) be paying any child
support?

Is this placement the least disruptive and most
family-like alternative?

Missing parent and paternity issues

Under this placement, will the client have to
change schools and, if so, can this be
avoided?

Other Matters:

Were any motions filed?

Under this placement, will the client be taken
away from any regular activities or
appointments and, if so, can this be avoided?

Actions to be taken by CAP

Services to be provided to parent(s) before
adjudication

Was an EDM appointed?

Were there admissions to the Court
concerning the allegations that will be
contained in the Petition?

Date and time of next hearing
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Chapter 9 — Adjudication

The adjudication (or Entry of Plea/EOP) is the stage at which the Court determines whether the
allegations in the Petition alleging abuse, neglect, or dependency are true. The adjudication is
therefore a trial. If the parents deny the allegations in the Petition, an Adjudicatory Trial will be
set for a date as soon as practicable after the Adjudicatory Plea Hearing (and may proceed
immediately after the Adjudicatory Plea Hearing, with the consent of the parties). On the other
hand, if the parents admit the allegations, a consent order can be entered, and there is no need for
atrial.** Note that up until January 2024 parents could admit or deny the allegations or enter a
no contest plea. However, the choices now are simply to admit or deny as these are the only two
pleas permitted under NRS 432B.530. The DA will often make minor amendments to the
Petition after consultation with the parent and/or parent’s attorney so that it accurately reflects
the facts at issue sufficiently for the parent to enter an admission. DA’s can also offer the
standard protections from use in criminal prosecution when a parent enters an admission but they
have a criminal case pending.

Arguably, adjudication is the most critical stage, because an adjudication is necessary in order
for CCFS to continue to be involved in protecting or assisting your client and his family.
Although this is a critical stage of the case, much of the work has already taken place.
Investigations have been completed, and, ideally, the attorneys for the parents, CPS, and the DA
have had the opportunity to work out certain issues, identify needs, and express viewpoints.
Once the parties come for adjudication, therefore, they should all have a thorough understanding
of the facts of the case, the needs of the child and parents, and each other’s perspective, including
which issues are contested. Unless there is new information or the parties change their mind, the
parties should be ready to go to trial.

PRACTICETIP

If you are involved in the case at this early part of the proceedings, you should push to get the
case adjudicated as soon as possible and object to delays that are not beneficial to the child:
“Because of the traumatic effect of removal of a child from the home, it is essential that the
adjudication hearing take place as soon as it is practical . . . . (even) when related criminal
proceedings are pending. Delays in adjudication delay progress toward family rehabilitation
and reunification. In cases where reunification is impossible, delays in adjudication also delay

progress toward termination of parental rights and adoption efforts”.*?

Adjudicatory Trial (NRS 432B.530)

Rules of evidence in use in civil cases apply at the Adjudicatory Trial. Any evidence obtained as
the result of an anonymous call (such as, to the Hotline) must be independently corroborated.
The Nevada Rules of Civil Procedure likewise apply to the Adjudication.

41 Even if the parents admit the allegations in the Petition, the Court order must contain the findings of fact and
conclusions of law required under ASFA.

42 National Council of Juvenile and Family Court Judges, Resource Guidelines: Improving Court Practice in Child
Abuse & Neglect Cases, Publication Development Committee, Victims of Child Abuse Project, p. 47, Spring 1995.
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At the Trial, the DA must prove the allegations of abuse or neglect in the Petition by a
"preponderance™ of evidence.

NRS432B.420 (1) provides: “The child may be represented by an attorney at all stages of any
proceedings held pursuant to NRS 432B.410 to 432B.590, inclusive. If the child is represented
by an attorney, the attorney has the same authority and rights as an attorney representing a
party to the proceedings.” Therefore, if you are at the hearing, you may question witnesses or
bring your own witnesses before the Court.

At the conclusion of the Trial, the Court will either grant or deny CPS continued protective
custody over the child. If the Petition is denied, your client is returned to his parents and the case
is closed. If the Petition is granted, your client remains in protective custody and the case
proceeds to Disposition. NRS 432B.530(5).

At the Adjudication, any party may call any person as a witness. Your client, his siblings, and his
parents, caregivers, or legal custodians may be examined separately and apart from each other.

Determining Whether Your Client Should Be in the Courtroom and/or Testify
When making the important — and difficult — decision about whether your client should be
present in Court and whether the client should testify, there are many factors that must be

considered. See, Chapter 13, Children in Court, page 89.

Adjudication Findings and Orders

In all cases in which dependency is established, the Court must enter a written Order stating:

1. the legal basis for the dependency finding;
2. the facts upon which the dependency is based; and
3. whether the court made the finding by the preponderance of the evidence.

PRACTICETIP

Relative caregiver payments (kinship care) will not go into effect until your client is adjudicated
dependent, and the relative is approved for placement. Therefore, if your client is placed with a
relative, you need to ensure the case moves forward as quickly as possible. Failing this, the
relative can apply for licensing as a foster parent and receive foster parent payments during the
period they care for your client.
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Checklist for Preparation for Adjudicatory Trial

Adjudication Preparation
O You have received all necessary information from CPS concerning relevant facts.

O The CASA volunteer believes there is evidence of abuse or neglect (circle those that apply) to
support an adjudication.

State the specific language in the definition(s) of abuse or neglect that applies to the facts of the
case:

O You are aware of your client’s feelings regarding this proceeding.

O Your client will/will not be present at the hearing.

O Your client will/will not testify.

Paternity has/has not been established.

O If not, a plan is in place for handling paternity.

[0 A determination has been made regarding potential stipulations and issues in dispute.
[ You are aware of the CPS/CCFS position in this case.

O You are aware of parents’ position in this case.

[ There is/is not a consent agreement in this case.

O The Indian Child Welfare Act does/does not apply to this case.

O You are aware of results of any prehearing evaluations of your client or his parents that have
taken place. Those evaluations include:

0 You have records in the file concerning all services that have been provided to your client
or his parents, the results of those services, or state what is needed:
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O You have records in the file concerning the case history and all relevant dates and events:
if not, state what is needed:

O You have made efforts to determine the witnesses and exhibits intended to be presented by
other parties.

O You have made a determination regarding evidence you will present on behalf of your client,
if any.

O You have assessed the evidence to be presented by all parties for substance, value, and
admissibility.

O You have dealt with any pretrial motions.
O You have researched and collected any applicable case law.
Key Decisions the Court Should Make at Adjudication

Which allegations of the Petition have been admitted or proved by clear and convincing
evidence, if any:

Additional Issues to Address at Adjudication (some of which will not apply when
Disposition will take place immediately following Adjudication)

Where your client is to be placed prior to disposition:

Whether further testing or evaluation of your client or his or parents is necessary prior to
disposition:

Whether CPS/CCFS is taking prompt steps to evaluate relatives as possible caretakers (including
relatives from another state) in preparation for Disposition:
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When your client is placed with his parent(s), whether such placement is conditioned on no
contact between your client and/or the parent(s) and any alleged perpetrator:

Whether CPS/CCFS must be directed to continue its efforts to notify noncustodial parents,
including unwed fathers:

If your client is in foster care prior to Disposition, set terms for the following:
Visitation:

Support:

Other communication between the parent(s) and your client or your client and his siblings:

The Court’s written findings of fact and conclusions of law should:

accurately reflect the factual basis for an Adjudication of abuse or neglect.

Accurately reflect the reasons for continued Court intervention.

c. state that the findings are by a preponderance of the evidence (unless ICWA applies, See
Chapter 24).

d. provide sufficiently detailed information to justify CPS/CCFS and Court choices for
treatment and services.

e. provide a defensible basis for refusing to return your client home.

f. be written in easily understandable language so that all parties know how the Court’s
findings relate to subsequent case planning.

g. set the date and time of next hearing, if needed

oo
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Adjudicatory Trial Checklist

Persons who should be present:

Persons whose presence may be needed:

Judge Child(ren)
Parent(s)

Extended Family Members
Parent(s) Atty(s)

Counselor/Therapist

CPS caseworker(s)

Experts

CASA volunteer

Law Enforcement Officers

DA

Probation or Parole Officer

Relatives with legal standing, other custodial
adults

Anyone else with knowledge about the
family’s situation

Law Enforcement
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Key decisions the Court should make at Adjudication:

0 Which allegations of the petition have been admitted or proven by a preponderance of the
evidence, if any.

Additional issues to address at adjudication (some of which will not apply when disposition
will take place immediately following Adjudication)

0 Where your client will be placed prior to Disposition.
O Whether further testing or evaluation of your client or his parents is necessary prior to
Disposition.
O Whether CPS/CCEFS is taking prompt steps to evaluate relatives (including those in another
state) as possible caretakers in preparation for Disposition.
O When your client is placed with a parent, whether such placement is conditioned on no
contact between your client and/or caregiver, and any alleged perpetrator.
O Whether CPS/CCFS must be directed to continue its efforts to notify noncustodial parents,
including unwed fathers.
O When your client is ordered to be in foster care prior to disposition, terms for:
O Visitation
O Support
O Other communication between child and parent or siblings

The Court’s written findings of fact and conclusions of law should:

[ accurately reflect factual basis for an adjudication of abuse or neglect.

O accurately reflect factual basis for continued intervention.

[ state that the findings are by a preponderance of the evidence.

O provide sufficiently detailed information to justify CCFS and Court choices for treatment and
services.

O provide a defensible basis for refusing to return a child home.

O be written in easily understandable language so that all parties know how the Court’s findings
relate to subsequent case planning.

[0 set date and time of next hearing, if needed
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Summary of Key Evidence Presented at the Trial

Significant issue
addressed by this
witness or exhibit

Significant content of
testimony or exhibit

Points to argue based on
this evidence

Witness:

Exhibit:
Exhibit #:
Exhibit admitted?

Direct Exam by:
Cross Exam by:

Witness:

Exhibit:
Exhibit #:
Exhibit admitted?

Direct Exam by:
Cross Exam by:

Witness:

Exhibit:
Exhibit #:
Exhibit admitted?

Direct Exam by:
Cross Exam by:

Witness:

Exhibit;
Exhibit #:
Exhibit admitted?

Direct Exam by:
Cross Exam by:
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Chapter 10 — Disposition, Review, and Status of Hearings

Disposition is the stage at which the Court determines who shall have legal and/or physical
custody and control of your client and/or his siblings. The Court may also make specific orders
concerning your client or his parents and may mention expectations about what changes need to
be made within the family. At Disposition, all parties submit to the Court (via reports, evidence,
and argument) their perspective on what the family’s needs are, how those needs can be met, and
what should happen before your client can be returned home or court involvement may cease.
After Disposition, periodic status hearings may take place to allow the Court to assess what is
happening in the case and to determine if any changes should be made concerning disposition.
Subsequent Review Hearings are held in six-month intervals. Parties can move for additional
status check hearings when necessary, in which case the Court must hold a hearing. Within
twelve months of Disposition, a special-review hearing, designated a “Permanency Planning
Hearing”, is held; its purpose is to develop a plan to achieve a safe, permanent home for your
client within a reasonable period of time.

Disposition Hearing (NRS 432B.530)

Assuming that the case is not dismissed at the Adjudication, a “Disposition Hearing”” must be
held, either immediately after the Adjudication Hearing, or no later than 15 working days
thereafter. Note that the Disposition Hearing is less formal than the Adjudicatory Trial and more
evidence may be presented at the Disposition, where the formal rules of evidence are relaxed.

The CPS caseworker will prepare a Pre-Disposition Report for the Court setting forth:

1. The financial capacity of his parents to provide your client with food, clothing, etc., and
other material needs.

2. The length of time your client has lived in a stable, satisfactory environment and the

desirability of maintaining continuity.

The mental and physical health of his parents.

Home, school, and community record of your client.

The reasonable preferences of your client, assuming your client is of sufficient

intelligence, understanding, and experience, etc.

6. Evidence of domestic violence or child abuse.

7. An assessment of the risks of returning your client to his family, including a description
of any changes in or resolution of the initial risks.

8. A description of all unresolved issues.

9. A description of the benefits of returning your client to his home.

10. An abuse history and criminal background check for all caregivers, family members, and
others residing in the home from which your client was removed.

11. Child protection team report or a statement that none was made.

12. All opinions or recommendations of other professionals that provided services to the
family.

13. A listing of appropriate and available prevention and reunification services and an
explanation of the following:
a. if the services were or were not provided.

ok w
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b. if provided, the outcome.
c. were appropriate services provided? If not, why not? If so, did they meet the family’s
and/or your client’s needs?

d. if the services were provided, do they need to continue?

14. If there is another parent who could be considered for custody (the non-custodial parent),
would placement with that parent be detrimental to the child?

15. If the child is placed with a relative or other approved non-relative, a copy of a completed
home study must be attached.

The Report will also include recommendations on where your client should live and what the
parents need to do in order for your client to return home (reunification) — also called a “Case
Plan”. The Report/Case Plan must be filed with the Court and served on all parties 72 hours
prior to the hearing.

PRACTICETIP

The Case Plan should be meaningful and designed to address the facts and circumstances upon
which the Court based its findings of dependency. Per ASFA, the Case Plan must be developed
within 60 days of removal. See 45 CFR 8 1356.21(g)(2). Nevada regulations are more stringent:
NAC 432B.400 provides that CCFS must provide a written Case Plan within 45 days after the
child is removed from his home. Ideally, Case Plans should include a description of services
offered to the family (including pre-Petition services), whether such services were successful,
and a “roadmap” of services to be provided and expectations for parental improvement in the
near future. Reports should address how visitation is going, whether the Case Plan is being
followed to achieve desired results, and whether the Case Plan needs alteration. The report
should also address whether positive change has occurred, the reasons for the change or lack of
change, and the direction the case is going.

Please be aware that a Nevada Supreme Court case has held that a non-offending parent is not
required to comply with a case plan and accept services under NRS 432B.560 for purposes of
reunification. (See, Matter of Parental Rights as to A.G., 295 P.3d 589 (Nev. 2013) (“We
conclude that keeping the child from the custody of the parent who is not the subject of the
dependency proceeding violates the parent’s fundamental constitutional right to parent”); but see
Lehr v. Robertson, 463 U.S. 248 at 266-267 (stating that the nature of the relationship between
parent and child is a relative criterion in assessing parental rights and the child’s best interest)).
Lehr can be used to contest reunification with a non-offending parent that the child does not want
to live with.

Actions taken and information obtained in the Disposition Hearing may be critical factors in
future proceedings such as Termination of Parental Rights. Details that appear in the Court file
resulting from Disposition may be pivotal in building a case for TPR. *3

43 As a practical matter, TPR proceedings usually revolve around whether or not a parent has complied with the Case
Plan. The CAP position is that a Case Plan is merely a guide to help the Court determine whether it is safe for a
child to be returned to the parent and the decision should be made on the basis of what is in the best interests of the
child and the child’s safety.
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If your case is in this early stage of the proceedings at the time you make your first appearance,
you may request a continuance to allow for a conference with your client or, if you have already
met your client, advocate for him, particularly in regards to interim placements and the
requirements set out in the Case Plan. After all parties (parents, caseworkers, attorneys for
parents and for the child) have been heard, the Court will make a Disposition Order.

Requirements Regarding Form for the Disposition Order *

All orders:

orwdpPE

shall be in writing;

shall be signed and entered no later than 30 days from the completion of the hearing;
shall contain appropriate findings of fact;

shall contain appropriate conclusions of law;

shall state with particularity, both orally and in the written order, the precise terms of the
Disposition including the kind, duration and the person responsible for carrying out the
Disposition, and the person or agency in whom custody of your client is vested.

Alternatives for Placement (NRS 432B. 540)

The dispositional alternatives the Court may consider include the following and should be
chosen with the best interests of your client in mind:

1.

Placing your client in his own home and requiring that your client be supervised by CPS
or other personnel available to the Court, subject to conditions specified by the Court
concerning the parent or child,;

Placing your client in the custody of a noncustodial parent, relative, or other suitable
person (such as fictive kin);

Placing your client in the custody of a private foster care agency offering placement
services.

Disposition Orders Concerning Your Client’s Needs

The Court may make specific orders concerning services to be provided to your client regardless
of where he is placed:

1.
2.

Order an Educational Decision Maker to be appointed for your client.*®

Order that your client be examined by a physician, psychiatrist, psychologist, or other
qualified expert to determine the needs of your client. If the Court finds that your client is
in need of treatment, he shall allow the parent or other responsible persons to arrange for

4 See “Order after Disposition” at the end of this chapter. As part of the Court Improvement Project’s activities
toward improving the outcome of Nevada’s children in abuse and neglect cases, it developed a set of standardized
forms. The specific language in the forms provides a base for a more detailed order, while maintaining compliance
with the Agency Plan for Title IV-E funding.

45 An Educational Decision Maker is the person (or people) who can make decisions regarding your client’s
educational needs (i.e. enrollment, parent teacher conferences, school changes, etc.). See NRS 432B.462 and the
Educational chapter of this manual for further information.
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care. If the parent declines or is unable to make necessary arrangements, the Court may
order the needed treatment and order the parent to pay the cost unless the parent is
unable, in which case the cost may be charged to the County.

3. Order that your client be referred to the area mental health, developmental disabilities,
and substance abuse agency for appropriate assistance if the Court believes, or if there is
evidence presented to the effect that, your client is mentally ill, developmentally disabled
or requires substance abuse treatment. NOTE: however, your child may not be confined
in a restricted, residential mental health placement unless the provisions of NRS
432B.607, et seq., are satisfied.

PRACTICETIP

Disposition Orders should mandate the roadmap for the case during the next review period —
services required, changes expected, resources to be utilized. Each Disposition Order and
Review Order should contain findings about reasonable efforts and whether placement in the
home is contrary to the welfare of your client. Each Review Order should adequately tell the
story of the case from the last order to the present. As the advocate for your client, it is important
that you pay attention to the detail that is being incorporated into the Court Orders and Review
Reports and make necessary motions or requests to include all relevant facts and findings in all
proceedings. Much that takes place during the course of a case, both in and out of court, never
makes its way into the Court file even if it is appropriate. Without assuring the inclusion of
relevant information, your client’s case may reach the TPR stage only to find material
information missing from the case file that could make pursuit of a TPR more difficult.

Once your client is removed from his home and placed into protective custody, he cannot be
returned home without a hearing. CCFS may not allow unsupervised visitation with, or return
physical custody of your client to, the parent, other caretaker, or legal guardian from whom he
was taken without a hearing at which the Court finds that your client will receive proper care and
supervision in a safe home. This means that without a hearing and Court order, CCFS cannot
send your client back to his parent(s) and call it a visit, unless the Court has approved the length
of the visit and whether it may be unsupervised.

Looking to relatives first: In placing a child in out-of-home care, the Court first must consider
whether a relative is willing and able to provide proper care and supervision of the juvenile in a
safe home. NRS 432B.480. If the Court so finds, then the Court shall order placement with the
relative, unless such the placement is contrary to the best interests of the child. Placement with a
relative outside the state must be in accordance with the Interstate Compact on the Placement of
Children.

PRACTICETIP
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It is important to remind the Court that all placement decisions, including any preference for
relatives, must be made “in the best interests of the child”. For example, if your client has
formed a strong bond over time with foster parents who want to adopt him and suddenly relatives
surface, it may not be in the best interest of your client to disrupt such a placement just to put
him with someone related by blood. Nevada statutes stress the importance of trying to place a
child with relatives, but also make it clear that this is not to be done when it is contrary to the
child’s best interests.

Following Disposition, a new caseworker is usually assigned to your client’s case. This CCFS
caseworker’s primary responsibility is to monitor the day-to-day care of your client, including
placement, education, medical care, extra-curricular activities, etc. In addition, the caseworker
will assist his parents in complying with their case plan objectives, explain problems noted in the
report, discuss what services CCFS will provide or recommend, and monitor the parents’
progress. This caseworker arranges foster care or other caretaker placement while your client’s
case remains open and prepares periodic reports for the Court on the parents’ progress in
satisfying the objectives and requirements of the Case Plan.

If your client does not want to return home, it is important to tell this to the Court and the
caseworker. Even if the caseworker is helping the parents try to reunite with your client, he or
she is also supposed to develop a concurrent plan for placement, in the event that the attempts at
family reunification fail. It is important for the CCFS caseworker to know what alternative plans
your client finds acceptable and to advocate strongly for that, if family reunification is not what
your client wants or is unlikely to happen. Also, you may file a Motion to waive the requirement
of “reasonable efforts” at reunification, especially if your client wants to be adopted, in hopes of
speeding up the adoption process.

Review Hearings (NRS 432B.580)

Disposition Hearings and Review Hearings are similar in purpose and procedure, with the
Disposition Hearing designed to determine initial disposition, and Review Hearings designed to
review the initial disposition and make any necessary changes and orders.

Regardless of whether there are earlier hearings to check the status of a case, Nevada law
requires that the Court hold a formal Review Hearing six months after the initial removal to
review progress, and every 180 days thereafter. The purpose of these hearings is to inform the
Court if the parents are following through on the Case Plan and how your client is faring in his
current placement. Based on your client’s position, you can take this opportunity to request that
your client be returned home, removed from home, or continue in the current out-of-home
placement. These hearings are primarily to check on the welfare of your client, although the
Court will also inquire into the progress of the parents in completing any case plan and any
alternative placement options being explored. It is important that you are actively involved in
these proceedings, to ensure that your client’s needs are being met and to advocate for your
client.
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Report for Permanency and Placement Review

The CCFS caseworker will prepare a “Report for Permanency and Placement Review” for the
Court describing the progress that has been made toward reunifying your client with the parent
and the “status” of your client. As the child’s attorney, you will receive a copy of the Report and
Permanency Plan prior to any Review Hearing. If your client has concerns about what is in the
Report or if the Report contains factual inaccuracies about your client or the goals listed do not
comply with your client’s wishes, you should discuss your concerns with the CCFS caseworker.
If conversations with the CCFS caseworker and his/her supervisor do not resolve your concerns,
raise them with the Court at the Hearing. You also need to keep the Court informed about how
your client is doing in school and/or home, what he wants in terms of permanency (i.e. live with
a relative, remain in foster care, be adopted, etc.) and any other specific concerns your client may
have. When a case is particularly contentious and/or your client wishes to attend, it can be
invaluable to have him present in the courtroom during the Hearing (unless they refuse to
attend).

Regardless of what the parents are or are not doing, you must represent the wishes of your
client at this Hearing. If what he wants is something that you are certain the Court will not do
at the present time (for obvious safety reasons), you should still advocate for that outcome.

Other Hearings

From time to time, issues may arise that need the Court’s immediate attention. If it becomes
necessary to address or advance your client’s interests between scheduled review hearings, you
may place the case on the Court’s calendar. The procedure for doing this varies, depending on
whether the issue is substantive (i.e., enjoining a change in placement or asking for a visitation
order) or procedural (i.e., changing a scheduled review hearing date or inquiring on the status of
a travel request). Procedural or minor matters that do not require the filing of a motion can be
brought before the Court by filing a completed Notice and Approval to Reschedule Date
(frequently referred to as a “NARD”) with the Court’s clerk. To obtain a NARD, you must get
the Judge’s signature, have the clerk place it on calendar, and notify the other parties once
approved.

If the issue is substantive, you must file a Motion requesting the relief your client needs, as well
as a Motion for an Order Shortening Time for the hearing. When urgent issues arise, you need to
protect your client’s interests by bringing the issues before the Court at an expedited hearing.

Defining the Position Your Client is Taking on All Issues

You must have a clear understanding of your client’s position that will be presented to the Court
on all of the following issues (as well as the reasons behind it):

1. where he should be placed

2. what he wants to see happen in this case
3. his needs and what services should be offered to him
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4. the parent’s needs, what changes they must make, and the services that should be offered

to them; how this should play out in court orders, and time limits on when goals should

be accomplished

visitation between your client and his parents, supervised or unsupervised

visitation between siblings, if they are not removed and placed with your client

child support, if ordered

whether the CPS/CCFS recommended placement would cause your client to have to

change schools and whether that is a problem (and if so whether there is any way to avoid

such a change) (See NRS 388E.105(2) (noting a rebuttable presumption that it is in the

child’s best interest to remain at their school of origin and listing required actions if the

school is changed from the school of origin))

9. whether placement with a parent should be conditioned on that parent having no contact
with the other parent or certain individuals suspected of harming your client

10. whether CPS/CCFS has made reasonable efforts to prevent or eliminate the need for
placement outside the home and what the response has been

11. whether there has been an exhaustive effort to identify family and friends as potential
placement alternatives

12. whether the case should be moving toward reunification or termination

13. when the case should be reviewed

NG

In every CAP case, an Ex Parte Order is prepared at the same time as the Notice of Appearance.
This Ex Parte Order conveys to CPS, CCFS, CASA, foster parents or any person having physical
custody over your client that you must be informed about certain information as it emerges or
within three (3) business days, and not just at “team” meetings or via a report. Examples of
information that should be passed on to you as it is received include copies of documents
obtained by CCFS, notices that your client’s placement may change or has changed or that your
client has run away, information that there are school, medical, behavioral or mental health
problems, juvenile delinquency charges, unauthorized contact with parents or other persons
alleged to have harmed your client, pregnancy, and the like. Receiving such information in a
timely manner enables you to do the extra preparation necessary in the case, including research,
filing a motion, or subpoenaing and preparing records or witnesses.

Assessing and Preparing Evidence

Prior to Disposition, you must identify disputed issues, undisputed issues, and those with room
for negotiation. To effectively assess the evidence that you might need to present in the
Disposition Hearing, you should consider the following:

1. What is the position of the parents regarding disposition?

a. Where are they requesting that your client be placed? What argument will they make
and what evidence will they have to support this request?

b. What are they saying about their past or future participation in certain services? Are
they refuting certain assertions that CAP or CCFS will be making regarding past or
future services?

c. What is their position concerning visitation? What evidence might they offer to
support their position?
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2. What is the position of CPS/CCFS regarding disposition?

a. Where are they requesting that your client be placed? What argument will they make
and what evidence will they have to support this request?

b. What are they saying about what must change and how that change will be brought
about (what actions must be taken by the parents), and when do they expect to see
improvement or resolution?

c. What types of services have been offered to your client and his parents, and what
types of services is CCFS going to recommend for both? What, if any, evidence will
CCEFS offer to support their request for getting specific services ordered by the Court?

d. What is their position concerning visitation? What evidence might they offer to
support their position? What is their view on supervised vs. unsupervised visitation?

3. Can you offer additional evidence to support your client’s position or refute an opposing
position regarding any of the preceding issues?

Determining Whether Your Client Should Be Present and/or Testify

As earlier stated, it is usually preferable that your client be in the courtroom, prepared to speak
directly to the Court about his preferences and needs. Although it is not always in a child’s best
interest to be in court, his direct input is the most effective way to ensure that his wishes are
heard and considered. It is important to remember that the courtroom proceedings reflect this
child’s life and most of the evidence therefore will not come as a surprise to your client, even if
such proceedings would be difficult. See, Chapter 13, Children In Court.
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Checklist for Disposition or Review Hearings

Disposition Preparation

O

O

Received a copy of the Disposition Report.

Clarified any confusing or problematic issues in the Report (have received updated
information on the case and had the opportunity to meet with your client and the
CPS/CCFS Caseworker).

Your client will/will not be present at the hearing.

Your client will/will not testify.

You know your client’s feelings regarding this proceeding and have prepared him for the
proceedings or to testify.

You are prepared to advocate for your client’s position concerning all issues detailed on
page 74, under “key issues that should be addressed at disposition or review”

You are aware of placement alternatives that have been explored and the pros and cons of
each.

You have knowledge of CPS/CCFS position regarding issues for Disposition or
Review.

You have enough knowledge of parent(s)’ position regarding issues for disposition or
review to allow for adequate preparation for the hearing.

You have subpoenaed necessary witnesses or documents for hearing or have arranged for
specific persons and/or documents to be available for the hearing.

You have done necessary preparation of witnesses or documents for the hearing.
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Disposition or Review Hearing

Persons who may be present:

Persons whose presence may be needed:

Judge Child(ren)
Parent(s)

Extended Family Members
Parent(s) Atty(s)

Counselor/Therapist

CPS/CCFS Caseworker(s)

Experts

CASA Volunteer

Foster Parents

DA/AG

Probation or Parole Officer

Relatives with legal standing, other custodial
adults

Other Service Providers

Law Enforcement

Anyone else with knowledge about the
family’s situation
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Key Issues That Should Be Addressed at Disposition or Review

O

O

O O Oo o o 0O

Where your client should be placed (for Review: how is placement going?).

What your client’s needs are and what services should be offered to him.

What the parents’ needs are, what changes they must make, and the services that should
be offered to them. (For Review, the key question is also what have they done so far to
improve their circumstances, and where do they go from here?)

Who should be the Educational Decision Maker?

What orders need to be entered by the Court?

What is the timetable for the accomplishment of goals?

Visitation between parents and your client.

Visitation between siblings (if they are not removed and placed together).

Whether recommended placement will cause your client to change schools, whether that
is a problem, and whether there is any way to avoid such a change.

Whether return to his parents or placement with his parents should be conditioned on
certain people having no contact with his parents and/or your client.

Whether CCFS has made reasonable efforts to prevent or eliminate the need for
placement outside the home. What has the response been to such efforts?

Whether there has been an exhaustive effort to identify family and friends as potential
placement alternatives.

Whether the case should be moving toward reunification or termination.

When the case should be reviewed.
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Chapter 11 — Permanency

If the parties haven’t already done so, now is the time for everyone involved to get serious about
whether the case is moving toward termination or reunification, what needs to happen to achieve
that goal, who needs to make it happen, and within what time frame.

The purpose of Permanency Planning and a Permanency Hearing is to develop and implement a
plan to achieve a safe, permanent home for your client within a reasonable period of time. With
some exceptions, the court shall hold a hearing concerning the permanent placement of a child
no later than 12 months after the initial removal of the child from the home and annually
thereafter.

Permanency Planning

Before ASFA was passed in 1997, caseworkers focused their efforts primarily on reunifying
children with their families. In some states, children remained in foster care for years, sometimes
their entire childhood, moving from place to place and family to family. ASFA provides

uniform guidelines, stringent timelines, and a clearly articulated intent. As before, workers must
make reasonable efforts to keep a child in his home or to return him home if he has been
removed.[Y] What has changed is that ASFA now has “teeth” in the form of the granting or
withholding federal funds, to encourage states to adopt and enforce “best practices”. See, Chapter
21 on ASFA.

Despite its admirable goals, ASFA has created as many problems as it has resolved. Under
ASFA, even if a caseworker is working with the family to make the family and home safe for the
return of the child, he or she must simultaneously plan for the possibility that the home or family
may never be safe for the return of the child.[? This is called concurrent planning and is required
by ASFA. Therefore, the caseworker is supposed to make reasonable efforts to place a child up
for adoption or with a legal guardian at the same time that he or she is making efforts to reunify
the family.=®! In practice this may not occur.

On September 29, 2015, a federal law affecting “permanency” went into effect. The Preventing
Sex Trafficking and Strengthening Families Act (P.L. 113-183/H.R. 4980), eliminated Other
Planned Permanent Living Arrangement (OPPLA) as a permanency option for a child under the
age of 16. Furthermore, this law added additional case plan and case review requirements for
older youth who have OPPLA as a permanency goal. Section 113 of the Act, requires that youth
in foster care, ages 14 and older, be allowed: to help develop their own case plans, to make
revisions to their case plans, and to select two people, who are not foster parents or caseworkers,
to be part of their planning team. CCFS may reject either of these individuals if it is believed
that they would not act in the best interest of the child. The case plan for all children, ages 14
and older, must include a written “list of rights” document outlining the child’s rights as they

42 U.S.C. § 671(15)(B).
(442 U.S.C. § 671(15)(F).
@l |d,
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pertain to education, health care, visitation, court hearings/participation, and the right to stay
safe. The youth must sign off that they received this document and that it was explained to them
in an age appropriate manner.

For your purposes, it is best to view case planning with your client’s end goal in mind. When
CCEFS develops a Permanency Plan for your client, you must make certain that the caseworker
knows what your client wants and that your client was involved in the plan development. The
Plan should be developed with the best interests of the child in mind and must include a
completion date.l! You should review the Permanency Plan with your client before it is
submitted to the Court and, if your client objects to the Plan, you should make recommendations
about the Plan and put your objections and recommendations on the record at the Review
Hearing.

In certain circumstances, consistent with your client’s wishes, you may file, or join the DA in
filing, a Motion to Waive Reasonable Efforts. Sometimes the DA will file a Motion to waive
these efforts, usually in cases where particularly egregious facts exist. Ordinarily, however, the
DA does not file anything, and the case will bumble along (often with your client being buffeted
from one placement to another). If your client wants to be adopted and your Motion is granted,
the case should be “fast-tracked” to filing the Termination of Parental Rights Petition. If your
client wants to be adopted, you must ask the Court to order that a TPR Petition be filed. Finding
an alternative permanent placement for a child can be a lengthy and involved process and
waiting until after “reasonable efforts” to return a child to his family are no longer required can
result in a long delay before permanent placement can be effected. This undue delay is
detrimental to children.

If your client agrees and the Permanency Plan is adoption, CCFS must recruit adoptive
families.[®] The Court should check on the status of this recruitment at hearings held after the
six-month review and, if not, you should inquire about efforts to find a permanent family for
your client.

ASFA and NRS 432B.590

Federal (ASFA) and State law require CCFS to find a safe, appropriate, and permanent home for
any child placed into foster care, with a preference for reunifying a child with his family if it is
safe and appropriate. Once a child remains in substitute care for 12 continuous months (or 14 of
the last 20 months), Nevada law states that the Court must determine a Permanency Plan for the
child:

1. If the parent has made significant progress and it is safe and appropriate for the child to
return home, the Permanency Plan will be reunification.

I Technical Assistance Bulletin, Judge’s Guidebook on Adoption and Other Permanent Homes for Children,
Permanency Planning for Child Department, Vol. 111, No. 1, February 1999, National Council of Juvenile and
Family Court Judges at 13.

BIp L. 105-89: Sec. 101(a)(C) 42 U.S.C. § 671 (a)(15)(A) et seq.
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2. If the parent has not made significant progress and it is not safe and appropriate for the
child to return home, the Court will order a different plan such as termination of parental
rights/adoption, permanent guardianship or independent living.

The goal underlying these time limits is to benefit children in protective custody by prohibiting
practices that historically allowed children to languish in foster care for years. In practice, the
stringent guidelines and mandated time lines often operate to the detriment of children. Decisions
regarding permanent placements for a child may be made hastily, simply to comply with ASFA
time requirements, rather than based upon what is in the best interests of a child.

ASFA contains exceptions to the twelve-month requirement: for example, a Petition to
Terminate Parental Rights does not need to be filed if the child is being cared for by a relative or
if termination would not be in the best interests of the child.l®! If your client does not want the
rights of his parents to be terminated, you must oppose any attempt to commence the TPR
process and ask the Court to make a finding of “compelling circumstances” so that the
ASFA/statutory timelines for termination are extended, and thus enjoin any attempt to terminate
parental rights. (See, Chapter 12 on Termination of Parental Rights).

Reunification issues are among the most difficult that a children’s attorney must confront. A
parent may be fully complying with a Case Plan, and yet your client does not want to return
home (he may be afraid of his parent). In these circumstances, if CCFS is pushing for
reunification and the Court seems disposed to ordering this, you should consider asking the
Court to delay reunification and advocate for “trial home visits” for a day, a weekend, etc., and
for family counseling for the parents and the child. On the other hand, if CCFS decides the
parents are not complying with the case plan and asks the DA to file a Petition to Terminate
Parental Rights (Petition), you must strategize with your client on whether to support or oppose
the Petition. If he wants to be adopted, you will support the DA’s Petition: however, terminating
parental rights when there is little prospect that adoptive parents will be found for your client
creates a legal orphan and sets your client up to remain in long-term foster care, without a
permanent family. You must fully counsel your client on his choices and come up with a plan
either to support the Petition or oppose the Petition and recommend that services and
reunification efforts continue. You should be aware, however, that a recent Nevada Supreme
Court case has held that the absence of an adoptive resource does not bar the Court from
terminating parental rights. (See, Matter of Parental Rights as to A.J.G., 148 P.3d 759 (Nev.
2006).

ASFA, with its mandated time limits, can be used as a sword (to require a TPR when your client
wants to be adopted) or as a shield (when termination is contrary to your client’s wishes). You
will argue that compelling circumstances exist which extend any federal or state time limits on
the time to file a Petition. You and your client can determine how best to argue its provisions.

61 42 U.S.C. § 675 (5)(E) (i)(ii).
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Advocating For Your Client

At the Permanency Hearing, the Court has several factors to take into account: The report
submitted by CCFS, any further relevant information and evidence, as well as the child’s stated
wishes. It is important to note that NRS 432B.590.4, the statute specifically states that if the
permanency goal is anything other than reunification, the court shall ask the child about his or
her desired permanent living arrangement. While you should take time and care to thoroughly
understand your client’s wishes to be able to effectively advocate for them at this hearing, the
most effective means of advocacy may require the presence of your client at the hearing. This is
especially important if there is a possibility of the court ordering a permanent plan that does not
align with your client’s stated wishes.

While NRS 432B.590(3) states that the court may require the presence of the child at the hearing,
common practice tends to find that the child will not be ordered present without a request made
by counsel.

PRACTICE TIP
What is your client’s permanency goal?

Returning home
1. What steps have been taken to ensure his safe return to his family? How have the
conditions leading to his removal been corrected. What are the conditions for return?
2. Has he had overnight visits? Weekend visits? How did they go?
3. What services will be provided to him and his family when he returns home?
4. When will he return home? If he has siblings, will they be going home at the same
time? Why or why not?
Adoption
1. Did he consider going home? Why was it rejected?
2. Who will be adopting him? If no adoptive family is in place, what is being done to find
one? Were relatives considered as adoptive resources? Why not?
3. When will the TPR be filed? Should it be moved up in priority?
4. What counseling or other services will be provided to your client and his prospective
adoptive family?
5. If he has siblings, are they being adopted also? Why not? Is a visitation plan established
for them?
Legal Guardianship
1. Who is the identified guardian? What is the relationship between them, if any? Will the
guardian care for your client on a permanent basis?
. Did your client consider going home or adoption? Why were they rejected?
. Has there been a completed Home Study? How will CCFS ensure your client’s safety in
this home?
. Has he moved into the new home? If not, when will he move in?
. If he has siblings, will they live in this home as well? Why not? Is a visitation plan
established for them?
If age appropriate, have you considered independent living services?
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Permanent Placement with a Relative
1. Who are the relatives and does your client have an attachment to them?
2. See questions Legal Guardianship 2-6 above.

Another Planned Permanent Living Arrangement

1. What are the compelling reasons for rejecting returning home, adoption, legal
guardianship, and living with relatives?

2. What is the planned living arrangement? If a group home or institutional setting, why
can’t he be placed in a family setting? When will the plan be reviewed to make certain
it is still appropriate?

3. Is a visitation plan established for your client and his family?

Extension of foster care

1. What shows that the biological parents have made substantial progress toward your
client’s return home? Why is it too early to set a date for his return home?

2. What is the reunification plan? Does it appear feasible?
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Checklist for Permanency Planning Hearing

(To be used in addition to the “Checklist for Disposition or Review™)

O

O

O

O

Completed “Checklist for Disposition or Review” in addition to the issues set out below

This hearing is being conducted on (date) for “permanent
placement of a child” pursuant to NRS432B.590.

This hearing is being held within 12 months after the date of the initial order removing
custody, entered on, (date), OR

This hearing is being held within 30 days after the date of the hearing at which the court
found that reasonable efforts are not required or shall cease, which was held on
(date), OR

This hearing is a subsequent hearing held at least every six months after the initial
permanency planning hearing which was held on (date), AND

This hearing is/is not (circle one) being combined with a Review Hearing.

Information the Court Shall Consider

O

O

O

O

The Court has considered information from the following persons:

parents guardian CASA your client
Any foster parent, relative, or preadoptive parent providing care for the child
(names)
Custodian or agency with custody (name)

Any other person or agency which will aid it in the court's review
(names)

Ordering Pursuit of Termination of Parental Rights

Check all that apply:

O

O

Your client has been in the custody or placement responsibility of CCFS, and has been in
placement outside the home for 15 of the most recent 22 months; OR

A Court of competent jurisdiction has determined that the parent has abandoned your
client; OR

The parent has committed or aided, abetted, attempted, conspired, or solicited murder or
voluntary manslaughter; OR
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The parent has caused the abuse or neglect of your client or of another child of the parent
or primary caretaker which resulted in substantial bodily harm to the child or your client;

There was no initiation of Termination of Parental Rights due to the following:

The Court has made findings that the permanent plan for your client is guardianship or
custody with a relative or some other suitable person;

The Court has made specific findings why the filing of a Petition to Terminate Parental
Rights is not in the best interests of the child; or

The Court has made findings that CCFS has not provided your client's family with such
services as the Court deems necessary, when reasonable efforts are still required to enable
your client's return to a safe home.

Criteria the Court Must Consider

O

O

O

The Court has considered the following criteria and made findings regarding those that
are relevant as described below

Whether it is possible for your client to be returned home immediately or within the next
six months and, if not, why it is not in your client's best interest to return home:

Where your client's return home is unlikely within six months, whether legal
guardianship or custody with a relative or some other suitable person should be
established, and if so, the rights and responsibilities which should remain with the
parents:

Where your client's return home is unlikely within six months, whether adoption should
be pursued and, if so, any barriers to his adoption:

Where your client's return home is unlikely within six months, whether your client should
remain in the current placement or be placed in another permanent living arrangement
and why:

Whether CCFS has, since the initial permanency planning hearing, made reasonable
efforts to implement the permanent plan for your client;

Any other criteria the court deems necessary.

Permanency Plans, Disposition, and “Reasonable Efforts”

O

At the conclusion of the hearing the judge made specific findings as to the best plan of
care to achieve a safe, permanent home for your client within a reasonable period of time.
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Other dispositional orders made are as follows:

O

OR

The judge did not order your client returned home and made the following orders
directing CCFS to make reasonable efforts to place your client in a timely manner in
accordance with the Permanency Plan, to complete whatever steps are necessary to
finalize the permanent placement of your client, and to document all such steps in the his
Case Plan:

The next permanency planning hearing date is:

The Court is relieved of the duty to conduct further reviews because custody of your
client has been restored to his parent
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Chapter 12 — Termination of Parental Rights

Adoption is one of the four main ways a child in foster care can achieve permanency and exit the
system. Before a child can be adopted, the natural parents’ legal rights must be severed. This can
be done in one of two ways: the parents can relinquish their rights outside of the courtroom, or
the court enters an order terminating the parents’ legal rights. This chapter discusses the latter,
termination of parental rights (TPR).

Before the TPR process can be started, the court must set the permanency goal to TPR/adoption.
The goal is usually changed at the first annual supervision review hearing, when it appears that
the child is not likely to go home with a parent in the near future*®. The court can make
TPR/adoption the permanency goal earlier: this can occur when the parents are deceased; the
parents cannot be located; the child has been abandoned for some time; or when the court has
made findings that CCFS is not required to make reasonable efforts to reunify the family under
NRS 432B.393.

The substantive law on termination of parental rights is found within Chapter 128 of the Nevada
Revised Statutes; however, NRS 432B.5901 et seq. permits the written request to terminate
parental rights to be made in the dependency action*’. The actual process starts with CCFS
submitting a request to the District Attorney’s Office to file a Motion to Terminate Parental
Rights. When this occurs, the caseworker may say that the “TPR referral has been submitted”.
The District Attorney’s Office will then prepare and file a verified motion to terminate parental
rights. The District Attorney’s Office will also submit a Notice of Hearing for filing, which sets
forth the date of the hearing for the parties to address the allegations as set forth in NRS
432B.5903. The date in the notice of hearing is also called the “initial hearing”, as most parents
who are fighting TPR will appear and request a trial date. Because of the need to personally
serve the parents, the initial hearing date is usually 8-9 weeks after the filing of the motion.

NRS 432B.5902 requires personal service on all parties and permits service by publication when
a party cannot be found. It also requires service on all attorneys and any guardians ad litem
(CASA or a parent’s GAL), the Native American Tribe if the Indian Child Welfare Act applies,
and all relatives within the fifth degree of consanguinity residing in Nevada. NRS 432B.5902
also requires that the court ensure that the potential adoptive resource receive notice of the
hearing on the motion, but states that the name and address of the potential adoptive resource be
kept confidential.

46 The Adoption and Safe Families Act (ASFA, Public Law 105-89) establishes timelines for states to conduct
review hearings and initiate TPR Proceedings. Included within ASFA is requirement that state courts conduct a
review hearing annually to evaluate whether the permanency goal is appropriate. It also contains a mandate that
states must move to terminate parents’ rights if the child has been out of the parents’ care for 15 of the last 22
months. It also lists out situations when states are not required to pursue reunification. Nevada has shortened that
time to 14 of the last 22 months. See NRS 432B.553.

47 Previously, TPR proceedings were commenced by filing a petition and starting a second, separate lawsuit between
CCFS and the parents. However, this process was confusing at times. NRS 432B.5901 et seq. permits TPR to be
done via motion, but retains the procedural requirements from NRS 128. Some other counties in Nevada still use
separate cases for TPR proceedings.
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PRACTICE TIP

When a caseworker makes a TPR referral to the DA’s office, the DA’s office prepares the
motion based upon a packet of information provided by the caseworker. The motion must then
be verified by the caseworker, or their supervisor, before it is filed. This process can be slow
so, if your client is in support of TPR, you may choose to informally push the matter by
checking in with the assigned deputy district attorney. If it seems to be taking a very long time,
you can to ask the Court to set a deadline for the filing of the motion.

PRACTICE TIP

If your client is in a relative placement, the placement may become upset or concerned when
they receive a copy of the TPR motion. EDCR 5.502 requires a moving party to include
language on the front of the motion regarding the right to file a response to a motion, and the
potential negative effect of failing to do so. Be prepared to provide some basic information
about how the TPR process works, their ability to participate and attend hearings, and
potentially their name being included on a witness list.

NRS 432B.5902 (7) permits any party to submit a written response to the motion. Generally,
most parents’ counsel do not submit a written response. Instead, counsel will place the parents’
response on the record at the initial hearing on the TPR motion. The attorney for the child should
consider submitting a written response. First, the response arguably starts preserving the child’s
position and arguments should there be an appeal. Second, putting the child’s position (whether
in support or in opposition) before the other parties may persuade the matter to resolve sooner.
Third, and perhaps most troublesome and least likely, the written response puts the child’s
position before the Court should the matter get called without the child’s attorney present, which
occasionally occurs with substituting judges who don’t practice child welfare.

What happens at the initial hearing depends on whether the parents appear and if not, whether
they have maintained active contact with their attorneys. If a parent does not appear, and they do
not have counsel, the Court will confirm that service is proper and allow the DA to proceed with
presenting evidence to support the allegations in the motion. This is referred to as a “prove up”
and involves the DA eliciting testimony from the assigned caseworker in support of the request
to terminate parental rights. The child’s attorney may be asked if they wish to also examine the
witness. The Court will then make findings based upon the testimony and can grant the motion to
terminate parental rights at the hearing.

PRACTICE TIP

Some examples of when you should cross examine the caseworker during a prove up: (1)
when an area of parental fault is not discussed during direct, and your client very much wants
to be adopted, or (2) when parental fault is clear but there is no adoptive resource, and your
client is opposed to terminating the parents’ rights.

If the parent appears at the initial hearing, the Court will assign counsel if the parent is not
represented. If the parent is represented, the attorney will place the parents’ position on the
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record. The Court will then set a trial date, and most likely, a date for a calendar call. The Court
may also inquire whether the parties would like to mediate the case. See, NRS 432B.5904.
Mediations usually cover whether the parent and the adoptive placement are willing to agree to
post-adoptive contact although, on occasion, a parent may be able to negotiate additional time to
work on their case plan or use guardianship to achieve permanency for the child.

NRS 128.105 requires that the party seeking termination of parental rights must establish, by
clear and convincing evidence, that (1) termination of those right serves the child’s best interests
and that (2) parental fault exists. See, In Re: N.J., 116 Nev. 790, 8 P.3" 126 (2000). Parents’
attorneys frequently push back by noting that termination of parental rights is “tantamount to
imposition of a civil death penalty.” 1d. at 795, 8 P.3d at 129. As counsel for the child, you have
all the rights and obligations as any other attorney for the other parties to this proceeding. See
NRS 432B.420 and NRS 128.100. You may ask questions and offer evidence and witnesses in
pursuit of your client’s interests. Whether you are aligned with CCFS or the parents depends
upon your client: if the client does not want the parents’ rights terminated, you need to oppose
the termination of parental rights. If he wants to be adopted, you will join with the DA and
CCFS. On occasion, the client may wish to be adopted but will have specific instructions about
what you do with that information; for example, while they do not want to go home, the client
may state that they do not want to hurt their parents’ feelings. In such a case, you may wish to
focus on the admissibility and sufficiency of the evidence, rather than parental fault.

Chapter 128 requires that all termination proceedings must be completed within 6 months of the
filing of the Petition. NRS 432B.5906 requires the court to use “best efforts” to issue a written
decision within 30 days of the conclusion of the trial.

General Evidentiary Issues

Grounds for Terminating Parental Rights

As mentioned above, the substantive law governing termination of parental rights is found within
NRS 128. NRS 128.105 states:

1. The primary consideration in any proceeding to terminate parental rights must be
whether the best interests of the child will be served by the termination. An order of
the Court for the termination of parental rights must be made in light of the
considerations set forth in this section and NRS 128.106 to 128.109, inclusive, and
based on evidence and include a finding that:

a. The best interests of the child would be served by the termination of parental
rights; and

b. The conduct of the parent or parents was the basis for a finding made pursuant to
subsection 3 of NRS 432B.393 or demonstrated at least one of the following:
e Abandonment of the child;

Neglect of the child;

Unfitness of the parent;

Failure of parental adjustment;
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e Risk of serious physical, mental, or emotional injury to the child if the child
were returned to, or remains in, the home of his or her parent or parents;

e Only token efforts by the parent or parents:
= To support or communicate with the child;
= To prevent neglect of the child;
= To avoid being an unfit parent; or
= To eliminate the risk of serious physical, mental or emotional injury to the

child;

e With respect to termination of the parental rights of one parent, the
abandonment by that parent; or

e The child was conceived as a result of a sexual assault for which the natural
parent was convicted.

2. Before making a finding about an ongoing risk of serious injury if the child were
returned, if the child has been out of the care of his or her parent or guardian for at
least 12 consecutive months, the court shall additionally consider, without limitation:
a. The placement options for the child;

b. The age of the child; and
c. The developmental, cognitive, and psychological needs of the child.

Thus, admissible evidence and testimony will either support or negate the elements listed above.
NRS 128.106 lists additional factors for the court to consider when determining neglect or
parental unfitness. NRS128.107 and NRS 128.108 list out additional considerations for the Court
when the child is not in the custody of a parent and when a child is in a foster home. These
considerations include services provided to the parents, how a child fits into the adoptive family,
whether the child is thriving with the potential adoptive placement.

Presumptions

NRS 128.109 provides two presumptions regarding the parent’s conduct and best interests if the
child has resided outside of the home for a certain period of time. If a child has been out of the
parents’ care for 14 or more of the last 20 months, then the Court must presume that the parent
has made only token efforts to reunify with the child. See NRS 128.109 (1)(a). The court must
also presume that it is in the child’s best interests to terminate parental rights. See NRS 128.109
(2). Last, if the parent fails to substantially comply with their case plan in the six months
following the adoption of their case plan, then the Court must accept that failure as evidence of
failure of parental adjustment. See NRS 128.109 (1)(b).

If either of these presumptions apply, then the burden of proof shifts to the parent to rebut the
presumption by a preponderance of the evidence. See, In Re J.D.N., 128 Nev. 462, 472, 283 P.3d
842, 848-849 (2012). In addition to presenting evidence to rebut the presumptions, parents’
attorneys have argued that these presumptions violate parents’ fundamental rights by placing the
burden of proof on the parent, instead of the party seeking to sever the right (they also raise due
process and equal protection rights). Critics of ASFA complain that the 14-month deadline
adversely impacts minorities, and that same argument could be applied to Nevada’s
presumptions. Given that the statutes may be challenged, you should check with a supervisor or
mentor when these constitutional arguments are raised.
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Privileges

NRS 49.295 (2) (d) provides that the husband-wife privilege does not apply to “[p]roceedings in
the juvenile court or family court pursuant to Title 5 of NRS (Juvenile Justice) or NRS 432B.410
to 432B.590, inclusive”. An argument can be made, based upon this statute, that the privilege
should not apply to TPR hearings where the grounds for termination are any matter covered by
NRS 432B.

Similarly, the privilege relating to doctor-patient communications will not apply to court-ordered
examinations of a parent (N.R.S. § 49.245 (2)) except that the therapist/patient privilege will
apply to communications made during court-ordered therapy sessions.

Records
CCFS records are admissible under the business records exception to the hearsay rule; testimony
of case workers who had familiarized themselves with the records is competent even though they

had no contact with the case before the Petition was filed.

Experts and Opinions

Case workers may be called to express their opinion on the parents’ capacity to provide a stable
home environment, even though not tendered as an expert.

1. Experts may be called to testify about a parent’s mental health and parenting capacity.
2. Experts may be called to testify about an infant client’s developmental issues, a child’s

behavior issues or the appropriateness of permanency plans.

Admissibility of CASA Testimony

Because formal rules of evidence apply to terminations, CASA reports that typically contain
hearsay would not be admissible. However, a CASA volunteer may testify in the proceeding as a
percipient witness or for any of the purposes specified in the exceptions to the hearsay rule.

A Parent as an Adverse Party and Fifth Amendment Privilege

A parent may be called to testify as an adverse party; as a party, a subpoena is not necessary to
require his/her testimony. Any parent may claim his or her Fifth Amendment privilege and
refuse to answer questions that might incriminate the parent. However, since a TPR is a civil
proceeding, the Court may make a negative inference from the parent’s refusal to testify.

If the Court grants the request to terminate parental rights, the parent may appeal this decision to
the Nevada Supreme Court. Should the parents elect to appeal the decision, any pending
adoption of the child may be delayed. If the parents do not appeal the decision, the child will be
available for adoption. In the event that request to terminate is denied, the parents typically will
be given more time to complete their Case Plan. The TPR motion may be re-filed at a later date
if the parents still do not substantially comply with their Case Plan.
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Restoration of Parental Rights

Often a child, especially an older youth, ends up languishing in foster care because a suitable
adoptive home cannot be found. NRS 128.170 and NRS 432B.5908 provide that either the child,
or the legal custodian or guardian of the child, may petition the Court to have his natural parents’
rights restored if:

1. The child has not been adopted; and
2. The natural parents agree to the restoration.

The Court will hold a hearing on the Petition and will make findings based upon the
preponderance of the evidence:

1. If the child is 14 or older, the child must consent to the restoration of parental rights;

2. The natural parent must be informed of the legal obligations, rights, and consequences of
the restoration of rights and willingly accept them;

3. The child is not likely to be adopted; and

4. Restoration of parental rights of the natural parent or parents is in the best interests of the
child.

If the child is under 14 years of age, the Court must set forth the factual basis for its findings that
restoration of parental rights is in the best interests of the child. Upon entry of the order restoring
parental rights, the child becomes the legal child of the natural parent(s) and the parent(s) assume
all rights and duties as parents.

If your client is not adopted and wants to be reunified with a parent or parents whose parental
rights have been terminated, you should try to get CCFS to support the restoration of parental
rights. 1t may help to distinguish restoration of parental rights from placement and offer to
address placement at a later date. By taking this two-step approach, the Permanency Plan can
change back to “reunification” after rights are restored. This gives CCFS additional tools to help
the family. If CCFS will not agree to support the restoration, ask if they will simply agree to not
oppose your maotion.
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Chapter 13 — Children in Court

NRS 432B.420 (2) confers party status upon any child involved in an abuse/neglect case.
Inherent with their party status is the child’s right to be in court. Rule 4(c) of the Nevada Rules
of Conduct for Lawyers Representing Children in Child Welfare Cases requires the child’s
lawyer to advise the child of their right to participate and the means by which they may do so. If
the child does not want to attend, the lawyer should advise the Court of the child’s decision not
to appear.

A child’s age may affect their ability to understand and appreciate the importance of attending
court or the nature of a particular hearing; it may also affect their ability to behave appropriately
during a hearing. Even if the client is a nonverbal toddler, their presence in court, in the arms of
their placement, reminds all parties what is at stake.

Review Hearings

Generally, Review Hearings are informal in nature. All parties are given an opportunity to speak.
Generally, no one is placed under oath.

A verbal child should be apprised of their right to participate in these hearings. On the flip side,
they should be informed that their presence is not required as you will be at the hearing to speak
on their behalf.

In order to ensure that your client makes an informed decision regarding their presence at a
Review Hearing, you should help them process factors such as:

1. whether their participation in the hearing is necessary and/or helpful,

2. the type of information that is likely to be discussed and whether their exposure to such
would be traumatic for them;

3. whether there will be individuals attending and/or participating in the hearing whose
presence would be traumatic for them;

4. whether their presence is likely to yield a positive or negative response or result from the
judge; and

5. whether being able to participate in the hearing would help them process their own
feelings and/or gain a better understanding of what is happening in their case.

It may not be necessary for your client to attend an entire hearing. At times it may be beneficial
for your client to be present only for certain parts of the hearing. The judge might be asked to
place your client on telephone standby so that they could be called at the appropriate time, or
only if needed, to avoid having them miss school or sit through portions of the hearing that are
not beneficial or necessary. In addition, you should consider whether it is best to have the child
testify by an alternative method (see below).

Generally, it is important for your client to be present at their Review Hearings to tell the Court

how they are doing and what they would like to see happen. You need to prepare them for the
hearing by explaining the physical layout of the Court, the process of when to speak (when asked
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by the judge), where to stand (with you), and what they might expect to see and hear. Your
client needs to know that, though you will be at the Review Hearing to speak on their behalf, the
judge may directly ask them general questions, such as: How are they doing at home? In foster
care? In school? Do they have any issues or requests for the Court?

You should arrange with the CCFS caseworker to have your client present for Court — in person
or virtually. You may request a continuance if, for whatever reason, your client is unable to be
present for the hearing.

Criminal or Evidentiary Proceedings

Children are often called to testify in criminal cases and in evidentiary hearings (Plea
Adjudication or in a Petition to Terminate Parental Rights). If your client is subpoenaed, you
must notify all parties involved in the case that the child is represented by counsel - you. You
should demand to be present any time your client is questioned and advise the parties that your
client may not be questioned outside your presence (note that the DA may try to ignore this,
notwithstanding the requirements of Rule 4.2 of the Nevada Rules of Professional Conduct*®). It
is particularly important for children being questioned to have an attorney present because the
questions asked may be misleading or confusing to a child. Some children think they must
answer all questions put to them, even if they don’t know or can’t remember the answer. You
can protect your client from giving false information and can help your client understand the
question being asked so that they may answer truthfully. Additionally, your client will be more
at ease if someone they know and trust is present during questioning. On the other hand, you
should expect that the DA may oppose your efforts and claim you are obstructing justice, or
something similar.

Alternative Methods

Nevada has adopted the Uniform Child Witness Testimony by Alternative Methods Act at NRS
50.500, et seq. The Act provides that a child witness under the age of 14 may be permitted to
testify by alternative means (that is, not in an open courtroom, in the presence and full view of
the Court and all of the parties, who may participate and view and be viewed by the child). If
your client is under 14 and subpoenaed to testify but does not want to, you will first want to
contact the party serving the subpoena to see if they will withdraw the subpoena (unlikely) or
voluntarily agree that your client may testify by alternative means (also, unlikely). Failing this,
you must file a Motion in that Court to ask the judge to permit your client to testify in an
alternative manner. This Motion must be supported by a sworn statement from your client’s
therapist concerning the trauma your client will likely suffer if forced to testify in open court.
Eighth Judicial District Court Rule 5.06 provides that in Family Court matters, a judge, master or
commissioner may interview your client in chambers, outside the presence of counsel and the
parties, in exceptional cases, and further provides that minor children may not testify in open

48 Rule 4.2. Communication with Person Represented by Counsel. In representing a client, a lawyer shall not
communicate about the subject of the representation with a person the lawyer knows to be represented by another
lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or a court
order. [Added; effective May 1, 2006.]
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court unless “the probative value of the child’s testimony substantially outweighs the potential
harm to the child.”

Whether your client can testify by alternative methods is determined under different standards of
proof depending on whether it is a criminal or civil case. In a criminal proceeding, the Court will
allow your client to testify by an alternative method only if clear and convincing evidence
demonstrates that the child would suffer serious emotional trauma that would substantially
impair the child’s ability to communicate with the finder of fact if required to testify in the open
courtroom and/or if they are confronted face-to-face by the defendant. At the very least, you will
have to obtain by a sworn statement from your client’s therapist concerning the serious
emotional trauma your client will suffer if forced to testify in open court. In a non-criminal
proceeding (including TPR), the Court will allow your client to testify by an alternative method
if a mere preponderance of the evidence demonstrates that allowing the child to testify by an
alternative method is necessary to serve the best interests of the child or enable the child to
communicate with the finder of fact (the Court will consider the nature of the proceeding; the age
and maturity of the child; the relationship of the child to the parties in the proceeding; the nature
and degree of emotional trauma that the child may suffer in testifying; and any other relevant
factor). NRS 50.580.

Of course, your client may want to testify. Also, if your client is 14 or older or if, despite your
best efforts, the Court orders that a younger client testify in open court, you must prepare him for
what lies ahead. Children often have very basic questions: why are they are called, what
questions will they be asked, and who will question them. They also want to know what the
courtroom looks like, what the judge looks like, who will be in the courtroom, where everyone
will sit, etc. Children often are afraid of the judge and want to know if the judge will be mean or
if the judge doesn’t like what they say or gets mad at them, can they be put in jail? Answering
questions about the Court and the parties and exploring with your client what kinds of questions
they will be likely to hear, will help make the experience less traumatic for your client.

If your client is scheduled to appear in Court, an excellent resource to refer them to is Kids’
Court School, a free program offered by the UNLV William S. Boyd School of Law. The
purpose of this program is to educate children and youth about the investigative and judicial
processes and to teach children strategies to decrease anxiety typically associated with
participation in the judicial process. The curriculum consists of two one-hour sessions and are
held at the Thomas and Mack Legal Clinic inside the School of Law.
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Chapter 14 — Placement Issues

Foster Care Issues

The bulk of your court appearances will occur after the case has been transferred from the CPS
caseworker to the CCFS permanency worker, and the child is in foster care.

Foster care may be a therapeutic foster home which requires that the foster parents have a special
license. The therapeutic foster homes are generally run by “private” agencies paid by the State,
such as Olive Crest, SAFY (Specialized Alternatives for Families and Youth), and Eagle Quest.
Private foster care agencies may also run a group home, which house several children in one
home. St. Jude’s Ranch is a group foster home that is set up in a more traditional “family-like”
setting. Foster care may also be a “typical” family home in which the foster parent(s) are
licensed individually by the State.

Several issues can arise in the course of your representation of your client. Children who have
been abused or neglected and wrenched out of their “normal” living environment may have
emotional or behavioral issues that lead them to “act out” or verbalize their anger. The sad reality
is that abused or neglected foster children are often kicked out of their foster home (and forced to
change residence and schools) for behavior that would result in a grounding for a parent’s natural
child.*® It is very typical for a child to have three or four different foster care placements before a
permanent home can be arranged for them. > Given the disruption not only in home
environment but also in your client’s education, you may need to file a Motion to enjoin a
change in foster care placement until the end of a school term, for example. (See, Education Page
94).

Moreover, it is possible that CCFS has failed to place all siblings in the same foster home.
Pursuant to statute, it is presumed to be in the best interest for siblings to be placed together.
This is a rebuttable presumption which must be done by CCFS/DA and be endorsed by the
Court. You should advocate for this early in the case before the kids adjust and no longer want to
move yet again. You should file a motion requiring sibling visitation, and one option to discuss
with your clients may be requesting that they be placed back in Child Haven to be together with
their siblings. If your clients are placed back in Child Haven, you should consider weekly status
checks to make sure CCFS finds a home for them in a timely manner.

While it may be difficult to place a large group of siblings in the same foster home, it is not
impossible. It should be even less difficult to find one willing to house two or three siblings
together. The fact that it may be “difficult” to place a group of siblings in the same home does
not excuse CCFS from making reasonable efforts to ensure that siblings remain together. You
may need to file a motion for lack of reasonable efforts if it appears that CCFS is failing in its
duty to place the siblings in the same home. If all siblings cannot be placed in the same foster
care home, a regular schedule of visits must be arranged (See, Visitation below).

49 Per NRS 388E.105, it must be determined whether remaining at the school of origin is in a child’s best interests. If
it is, the child must remain there. The Agency must provide transportation for children to those schools under NRS
388E.125.

%0 Testimony before the Nevada Legislative Subcommittee Workgroup on Foster Care, January 31, 2008.

Page 92



Visitation

Although NRS 432B.550 (6) “presumes” that it is in the best interests of the child to be placed
together with his siblings and that preference be given to placing children with a suitable relative
or fictive Kkin, in practice, this is widely ignored by CCFS. Children are regularly placed in the
care of non-relatives, and siblings are separated for placement purposes. If a child is not placed

with siblings, CCFS must prepare “a plan for the child to visit his siblings, which must be
approved by the Court.” NRS 432B. 580 (2)(b)(4)(I1).

CCFS “must request the court to issue an order requiring the visitation set forth in the plan for
visitation. If a person refuses to comply with or disobeys an order issued pursuant to this
subsection, he may be punished as for a contempt of court.” NRS432B.580 (4) (emphasis added).

Your client is entitled to have visitation with his parents, siblings, and other caretakers, if
appropriate, and as a matter of right. Older children, in particular, may want to maintain the bond
with their families and know that they are safe. Younger children need to be given the
opportunity to bond with their parents and older siblings. Visitation is not a privilege that can be
“lost” as punishment for unwanted behavior. However, you need to be aware that sometimes
foster parents or other placement facilities will withhold visitation to punish unwanted behavior
— if this happens, you should be prepared to go to Court and get an Order stopping this practice.
Usually, visits with parents or siblings occur on a set schedule determined by CCFS. You should
advocate for increased visitation if appropriate and seek a court order if necessary. However, it
is important to keep in mind that when you request an increase in visitation, it is usually the
caseworker who must transport the children and supervise the visits. It might help your client
get more visits with family if there is a CASA volunteer willing to transport the children or
supervise some of the visits if necessary.

NRS Chapter 125C deals with custody and visitation issues. Although the language is geared
more toward the interests of parents, grandparents, great-grandparents, and “fictive kin” (such as
the spouse of a parent who is not the birth parent of the child), rather than children who want to
see their siblings, the “all purpose” visitation clause found in 125C.050(2) states: “[i]f the child
has resided with a person with whom he has established a meaningful relationship, the district
court in the county in which the child resides also may grant to that person a reasonable right to
visit the child during his minority, regardless of whether the person is related to the child.” This
language has been reasonably interpreted to encompass your client, who is a “person” with a
“meaningful relationship” with the minor siblings with whom he has lived, and provides the
statutory authority for a Petition for Sibling Visitation in order to get or increase visitation.

Similar to preferences governing temporary placements, Nevada law requires that “a child
placing agency shall, to the extent practicable, give preference to the placement of a child for
adoption or permanent free care together with his siblings.” NRS 127.2825. It is especially
important for you to understand that any visitation that your client wants with his siblings should
be memorialized in a Court Order before the termination of parental rights (NRS125C.050) and
before an adoption is finalized. NRS 127.171. Although there may still be ways to arrange
visitation if those deadlines are missed, it will be a cumbersome process, without any guarantee
of success.
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PRACTICETIP

Questions to consider regarding visitation with parents, siblings, relatives and persons with a
“special interest” in your client:

If there is a visitation order, is it appropriate, and is it in the best interests of the child?
Should it be modified?

If so, in what way, i.e., increased frequency, moving to unsupervised, terminating visits?

If the best interests of the child require that the child visit with someone other than a parent
or sibling, you should be prepared to present this information to the Court.

5. Grandparents as well as step-grandparents are entitled to reasonable visitation with their
grandchild as long as the Court does not find it is not in the child’s best interests or that such
visitation would interfere with the Case Plan goals.

el N =

Reasonable and Prudent Parent Standard/Normalcy

For years, some foster care policies unnecessarily created barriers for youth to live normal
adolescent experiences (e.g., staying over at a friend’s house, getting a driver’s license, going to
prom, or getting a part-time job), that were similar to their peers. The Preventing Sex Trafficking
and Strengthening Families Act (P.L. 113-183/H.R. 4980) was enacted to alleviate these barriers.
The law requires states to implement a “reasonable and prudent parent standard” to allow foster
parents (including licensed kinship caregivers) to use prudent decisions in determining whether
or not to allow a child to participate in age or developmentally-appropriate activities. According
to the Act, a reasonable and prudent parent is one who uses careful and sensible parental
decisions that maintain the health, safety, and best interests of the child.

The reasonable and prudent parent standard allows caregivers to give their foster children
permission to do daily, age appropriate activities without waiting to obtain permission from the
case worker or the court. While foster youth will likely never have what would be considered a
“normal” childhood or adolescence — the fact that they are in foster care in the first place negates
that possibility — this new law creates more normalcy for these children and youth while they are
out of the home.

If you believe that your client is being denied the opportunity to participate in age appropriate,
“normal” activities, bring it to the attention of the CCFS case worker and/or the Court to see
what steps can be taken to support normalcy for your client.

Education

School of Origin

When children are removed from their homes, they may have to change schools. If a child’s
foster care or guardianship placement is changed during the course of the dependency
proceedings (i.e., residential therapeutic facility to group home, group home to individual foster
home, foster home to foster home), his “school attendance zone” will change again. Depending
on your client’s wishes, you may need to advocate for them to remain in their school of origin.
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The best course of action, should your client change placements, but wish to remain at the home
school, include the following:

1.

2.

The child should not be unenrolled from the home school and/or re-enrolled in a new
school.

You should contact the CCFS Caseworker to have the Caseworker complete the Clark
County School District (CCSD) form requesting that the child remains at the school of
origin and for transportation.

You should contact CCSD Wrap Around Services (702-799-7435) and inform them that
your client should remain at the home school and should be provided transportation.

A call should be made to the CCSD transportation department (702-799-8100) to see if
there is a reasonable bus route that can transport your client to their home school until
paperwork is processed. This may mean that the placement will have to transport your
client to a stop on a current route prior to the transportation route being finalized.
(Finalization of paperwork can take up to two weeks).

Additionally, you may need to ask the Court to order that your client be placed in a foster care
placement located within his school district or to delay a change in placement or a change in
schools until the end of the school semester.

Another alternative is that a legal guardian or custodian of a child in foster care can apply to the
Nevada Department of Education to enter the Program of School Choice for Children in Foster
Care (NRS 392B.110). In the application, the guardian or custodian must list the public school in
which the child is currently enrolled and the public school where the child would like to enroll.
The Department shall either approve or deny the application. If approved, that child may attend
the preferred school (space available) and remain in the School Choice Program until age 21 or
upon graduation from high school.

Other Issues

There are other issues that may arise in the context of a child’s education. For example, children
who have been diagnosed with a developmental or behavioral problem are entitled to special
education services.

Please note, every CCSD campus now has a “foster care advocate” who oversees the rights of
students in foster care. This advocate is usually the school counselor and should be contacted if
any issues arise with your client.
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PRACTICE TIP
Questions to ask your client.

e What school do you attend? What grade are you in? (Never assume an age correlates with a
particular grade).

e How are things going at school? Is there anything particular you like/dislike about school?

e How many different schools have you attended since entering foster care?

e Do you have a preference of which school you would like to attend? What about that school
makes you want to continue attending/transfer?

e Are you in any extracurricular activities (i.e., sports, clubs, groups, etc.)? If you want to be
involved, but aren’t, are there barriers to being involved?

e Do you have any safety concerns at your current school? Have you been the victim of a
crime at your current school?

e Have you reviewed your education records? Do you know how many credits you need to
graduate? Are you missing any credits for classes you successfully completed? If 18 and
older: Do you have a complete and accurate copy of your education records?

e Do you know how many days of school you have missed this year? Do you know why you
missed school?

e Have you been disciplined at school this year? What do you attribute this to? Has the
discipline caused you to miss school time?

e What are your career plans? What do you want to do after high school?

e If considering a GED: Have you discussed your decision to pursue a GED with anyone at
your school? What led to your decision to pursue a GED? Have the requirements of
obtaining a GED been fully explained to you? Have you compared the requirements to
receive your high school diploma verses the requirements to obtain a GED?

e If considering leaving school: Have you discussed the possibility of leaving school with a
trusted adult? Is there anything about the supports or program you are receiving at school that
could be changed that would affect your decision to leave school?

e Are you considering continuing your education post-high school? What type of a program?
Have you discussed your education options with someone at your school?

e If bound for higher education: Are you aware of grants, scholarships, and tuition waiver
programs that may be available to you? Do you have someone to help you fill out financial
aid and other applications? Do you have money for the application fees?

e Do you need help writing essays for your applications? Do you have a way to visit a school
or program you are considering? Have you ever been on a college or program interview? Do
you need help preparing for interviews? Do you need help with transportation to and from
the school and program visits and interview?
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Placement with Relatives

If a child cannot remain safely with his parents, many children and the Court, prefer to see a
child placed with relatives (also called “Kinship Care”) rather than strangers.

NRS 432B.550 states the Nevada preference that children be placed with a relative. (This is also
a preference set out in ASFA.%Y) CPS and CCFS are required to do a thorough background check
of the relatives and their home before the child can be placed with them. This process is subject
to bureaucratic delay, often taking several weeks or months, particularly if the relatives live
outside the state. If your client wants to live with relatives who live outside Nevada, and the
placement is being delayed because the background checks are not completed, you can ask that
your client be sent on a 30-day visit. Depending on the case and the judge, your request may or
may not be granted.

Sometimes, the financial ability of relatives to care for these additional family members may be
limited. Relatives have the right to become licensed as foster parents and receive foster care
payments.

If relatives do not wish to become licensed, the federal government and the State have authorized
that these relatives may receive certain payment subsidies to offset the cost of caring for these
children — Kinship Care Payments. These payments are roughly equivalent to the amounts
received by foster care parents and are contingent upon the child residing with the relative for at
least six months and, if your client is over 14, they must consent to the guardianship.®?

Interstate Placement

When a child is placed out of the state, DCFS, CCFS, and CPS must comply with the terms of
the Interstate Compact on the Placement of Children (ICPC). The ICPC is an interstate
agreement among the states that establishes procedures and responsibilities for out of state
placements.>® Briefly, the process is that the state that will receive the child (the “receiving
state””) must investigate the family and the home where the child will be sent to determine if the
child will be safe in that home, and then notify the sending state of its findings. If the sending
state sends the child, it remains primarily responsible for the child’s welfare. The ICPC process
often takes several months, although the Safe and Timely Interstate Placement of Foster Children
Act of 2006°* may help. For more information, See, Chapter 22 on ICPC.

Nevada’s Foster Youth Bill of Rights and Sibling Bill of Rights

AB 154 (codified in NRS 432.500 to NRS 432.550), Nevada’s Foster Youth Bill of Rights, was
enacted during the 2011 Legislative Session and went into effect on October 1, 2011. The Bill of
Rights essentially bundled rights afforded to foster children into one easily accessible point of

%142 U.S.C. 617(a)(19).

%2 N.R.S § 422A.650

53NRS 127.320, et. seq.

5 Safe and Timely Interstate Placement of Foster Children Act of 2006 (P.L. 109-239)

Page 97


https://www.leg.state.nv.us/nrs/nrs-432b.html#NRS432BSec550
https://adoptioncouncil.org/publications/understanding-the-interstate-compact-on-the-placement-of-children/
https://www.leg.state.nv.us/nrs/NRS-432.html#NRS432Sec550

reference. A copy of the poster and brochures can be downloaded and printed from the State of
Nevada, Division of Child and Family Services (“DCFS”).

To further recognize the rights of foster youth, the Nevada Legislature enacted Assembly Bill
393 (AB 393), Nevada’s Foster Youth Sibling Bill of Rights, during the 2013 legislative session.
The Sibling Bill of Rights, effective October 1, 2013, promotes the importance of foster youth
maintaining their sibling relationships. A copy of the brochure can be downloaded and printed
from the State of Nevada, Division of Child and Family Services’ (“DCFS”) website.
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Chapter 15 — Adoption in Clark County

General Information

A case is closed when the child is reunified with his family, when a permanent guardian is found
and wardship is terminated, or when the child is adopted. A child becomes legally free for
adoption when his biological parent(s) voluntarily relinquish their rights, or when the Juvenile
Court issues a Termination of Parental Rights (TPR) Order. The TPR Order severs the biological
parents’ rights to a child and places the child in the custody of CCFS for the purpose of placing
the child with an adoptive family.

Once the TPR is granted, CCFS will complete a social summary of the child and conduct a home
study of the prospective adoptive parents.

Once the home study and social summary are complete, the child will be assigned a CCFS
adoption worker. If there is not an approved adoption resource in place, CCFS will hold an
adoption staffing to select the most appropriate adoptive placement for the child.

CCEFS staff will discuss the strengths and needs of the child and any prospective adoptive
family’s ability to meet these needs. Professionals involved with the child may be invited to
attend. The child’s foster parents and relatives will be given consideration for placement.

After a thorough review of the information, a potential adoptive family will be selected.

All available relevant information about the child is supposed to be included in the social
summary, which is given to the potential adoptive family to assist them in making an informed
decision about adopting the child.

Foster parents are often selected as adoptive parents for the child in their care. When a child has
a concurrent permanency plan, foster parents may be asked about their interest in adopting a
child in their care should the child become available for adoption. When foster parents are unable
or choose not to adopt the child in their care, an adoptive family will be selected by CCFS from
the list of approved adoptive families in Nevada or other states.

NRS Chapter 127 and Nevada Administrative Code Chapter 127, set for the procedures
governing adoption in Nevada.

The goal of the CCFS adoption program is to provide safe and permanent homes for children in
the custody of the County, whose birth parents cannot care for them, for whatever reason.

Most potential adoptees in CCFS custody, are “special needs” children, due to histories of abuse,

neglect, or exposure to drugs or alcohol in the womb. A child is considered to be a child with
special needs when the following criteria are met:
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4.

The child is in the custody of an agency which provides child welfare services, or a
Nevada-licensed, child-placing agency (NRS 127.186), through termination of parental
rights and/or relinquishment for a minimum of six months;

An effort was made to locate an appropriate adoptive home which could adopt the child

without subsidy assistance; and

The child meets the following requirements:

a. Has not yet reached the age of 18;

b. Cannot or should not be returned to the home of his parents;

c. Has the following specific factor(s) or condition(s) that make locating an adoptive
placement resource difficult without recruitment, special services, or adoption
assistance:

e s five years of age or older; or

e Is a member of a sibling group of two or more children to be placed together; and
at least one of the children is age three years or older; or

e Has a diagnosed medical, physical, emotional, or mental disability or documented
history of abuse/neglect requiring treatment intervention; or

e Has documented factors in his/her background that places child at high risk for
developing a condition requiring future treatment. Children meeting this criteria
include those genetically related to persons having heritable physical, mental,
emotional, or behavioral conditions; prenatal substance abuse exposure; and other
factors identified/determined by a treatment professional which will result in
child’s need for treatment or special services; or

e Is considered difficult to place because of race.

The placement meets all other placement criteria for adoption.

Few, if any, non-special needs infants are available for adoption through CCFS.

Who can apply to adopt?

1.

2.
3.

People of any race, religion (or no religious preference), who rent or own their own

homes, with high- or low-incomes, and with or without other children.

Applicants must be over age 21.

All applicants must be at least ten years older than the person being adopted, however,

the court may approve the adoption regardless of the age of the child and the prospective

adoptive parents if:

a. The child is being adopted by a stepparent, sister, brother, aunt, uncle, or first cousin
and, if the prospective parent is married, also by the spouse of the prospective parent;
and

b. The Court is satisfied that it is in the best interest of the public.>®

Married or single people; however, if married, the spouse must also consent to the

adoption. The consent does not establish any parental rights or responsibilities on the

part of the spouse unless he or she has, in a writing filed with the Court, consented to

%5 NRS127.020.
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adopting the child and establishing parental rights, and is named as an adoptive parent in
the order or decree of adoption.*

What Are the Basic Steps in a CCFS “Special Needs” Adoption?

Most often, your client’s prospective adoptive parents are his foster parents, to whom many of
the “steps” below, will not apply.

First, families interested in adoption must complete parent preparation and training sessions
coordinated by CCFS. CCFS provides information on resources for ongoing support, training,
and advocacy group activities for special needs children as part of the training process.

Second, families must participate in a home study conducted by a public or private agency
worker; which includes questionnaires, interviews, personal references, a home-safety
inspection, law enforcement and child abuse/neglect background checks, and medical
examinations. Since foster parents undergo this examination as part of the foster parent licensing
process, ordinarily, this step will not apply to them.

Third, families who complete the home-study process must be approved by the agency to
proceed to adoption. Prospective parents will be matched with a waiting child(ren) whom they
would be best suited to parent, based upon factors discussed during their home-study process,
(i.e., age, gender, types of circumstances or conditions the child (or sibling group) may present.)
Again, if your client already resides with the prospective adoptive family, any separate
“approval” process will be perfunctory, at best.

Fourth, if your client is matched with a prospective family, the adoptive parents will be given a
report to read about him, called a social summary. The summary is prepared by the child’s case
worker, and contains as much non-identifying information as is available to the agency
concerning your client and his family’s background. Information available may vary depending
upon his age, physical and mental conditions, and the circumstances surrounding his removal (or
voluntary release) from his birth family.

Details in the social summary may include, but are not limited to:

The social history of your client and his biological family

Reasons for adoptive placement

His personality and temperament

His self-help skills and functioning level in comparison to his/her age

His residential placement history

His/his sibling’s history of abuse/neglect/abandonment, if applicable
Information on his siblings and the strength of their relationship, if applicable
The health and medical history of your client and his family, including known hereditary
conditions or problems

9. His birth records and developmental history

10. His psychological and psychiatric history and reports, if applicable

ONoGaRwWdE
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11. Information on his specific special needs
12. His intellectual functioning and educational reports, if applicable

The exchange of the information contained in the social summary is intended to assist a
prospective adoptive family in further understanding your client and his current and possible
future needs. It is also used to determine whether the family will require financial and/or medical
assistance to meet those needs. Much of this information may already have been provided to his
foster parents at the time he was placed with them.

Fifth, Families (other than foster families) who have reviewed your client’s background and wish
to pursue an initial meeting will have one arranged by the agency worker. Other visits will be
scheduled, depending upon the results of the first meeting; and if it appears to be in the best
interest of both your client and the family. Successful visitation will lead to the arrangement of a
date for his placement in the home by the agency. Factors such as age, his adjustment to the
family, and his special needs will be considered in the commitment to a move-in date.

Finally, your client must reside a minimum of six months in an adoptive home before he/she may
be legally adopted by the family, which is known as finalization. A CCFS case worker will
supervise the placement and make periodic visits up until finalization by the Court. The case
worker will also assist the family with any issues or circumstances that may arise related to your
client’s adjustment. The supervision period may be extended, depending upon his needs and
those of the family before the Court’s issuance of a decree of adoption. The family will need to
retain the services of an attorney to finalize, and the agency worker will provide details on the
process, as well as information on available assistance with legal costs, well in advance of the
final Court date.

Due to the challenges, adoption of children with special needs may present, the CCFS case
worker is supposed to review options for post adoptive counseling and possible financial
assistance which may be available to assist a prospective adoptive family in meeting your
client’s ongoing needs.

When Foster Parents Adopt A Special-Needs Child

Many foster parents become adoptive parents of children they have parented through the CCFS
foster care program. The adoption subsidy program does not provide the same benefits that are
available to children in foster care. Your client’s foster parents need to have a clear
understanding of the difference between foster care benefits and the adoption subsidy program
before they make an adoption decision.

Foster Care and Adoption Differences

Foster Care

Foster care is a temporary placement for children by the Juvenile Court when their parents are
unable or unwilling to care for them. While in foster care, your client’s biological parents remain
his legal parents. The Juvenile Court usually appoints CCFS as your client custodian, with
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responsibility for developing a permanency plan for him and reporting periodically to Juvenile
Court on the progress made toward achieving this plan.

The services and payments that foster parents receive for children in their care are an entitlement.
Maintenance payments are not negotiated, and every child in foster care receives benefits
regardless of the family’s circumstances. Foster care payments are designed to meet the child’s
basic needs for clothing, food, and shelter.

Adoption

When a child is adopted, the adoptive parents become the child’s legal parents. Adoptive parents
have the same rights and responsibilities as if the child were born to them. This includes
financial and legal responsibility and liability for the child. The adoptive family is primarily
responsible for the child’s care and support. The adoption subsidy program is designed to assist
with the additional costs that may arise due to a child’s special needs.

After an adoption is finalized, the CCFS adoption worker no longer supervises the adopted child
or family. If additional support services are needed, the family would need to contact the local
CCFS office for a possible resource referral.

Prior to adoption finalization, if other community resources are not available, adoptive parents
may negotiate an Adoption Subsidy Agreement based on the child’s special needs, the family’s
circumstances, and the availability of funds.

Overview of the Adoption Subsidy Program in Clark County

The purpose of the adoption subsidy program is to secure a permanent family for children whose
special needs present barriers to adoption. The subsidy program was created to enable families to
make a permanent commitment to a child with special needs without placing an undue financial
burden on the family.

The adoption subsidy program is only available to children who have special needs and are
placed in the custody and guardianship of CCFS or a licensed, child-placing agency. Adoption
subsidy is NOT an entitlement, so an attempt will be made to place a child for adoption without a
subsidy. When placement decisions are made, the child’s best interest is paramount in
determining the adoptive placement.

The CCFS adoption worker will determine and document your client’s special needs,
background, and family history to establish his level of care and subsidy eligibility prior to
subsidy negotiation and adoptive placement.

The Adoption Subsidy Agreement is negotiated between your client’s prospective adoptive
parents and the CCFS adoption worker, prior to adoption finalization. The Adoption Subsidy
Agreement could include a monthly maintenance payment, medical coverage, nonrecurring legal
fees, and special services.

Page 103



Eligibility for a Nevada Adoption Subsidy

Any child who meets the criteria for a special-needs child may be eligible for ongoing assistance
from CCFS or a future-needs subsidy if documented needs arise in the future. To be eligible for
assistance in the future, a qualified professional must determine that your client is at high risk of
developing a medical, mental, or emotional condition that meets the criteria of special needs
discussed on page 100.

CCFS Adoption Subsidy and Support Services

A child with special needs is typically eligible to receive adoption subsidy and support services.
Types of subsidies include: maintenance subsidy, medical coverage, and/or special-services
subsidy. The adoptive family will negotiate the subsidy maintenance payment and special
services prior to the adoptive placement. Your client is eligible for the negotiated adoption
assistance from the time the Agreement of Placement of Adoption and Adoption Subsidy
Agreement is signed by all parties. If his prospective parents are not currently foster parents,
assistance may be provided as a pre-subsidy prior to the adoption finalization and as a subsidy
after adoption finalization. A child receiving pre-subsidy and subsidy is no longer eligible for the
foster care level of benefits, including daycare, clothing allowance, foster care respite, and
school fees.

After adoption finalization, the adoptive family must contact the CCFS adoption worker if there
is a change in the family’s circumstances or in his placement that would require a change in the

Adoption Subsidy Agreement.

NOTE: Adoptive parents may request a review of the Adoption Subsidy Agreement at any time
when the family’s circumstances change or the child’s needs change.

Maintenance Subsidy

A maintenance subsidy is a monthly payment to assist in covering the cost of room, board,
clothing, and spending money for a child with special needs. A family may be asked to document
the additional expenses they anticipate as a result of a child’s special needs. The maintenance
payment offered by CCFS to help cover these costs may be lower than the basic foster care
maintenance rate. The amount of the subsidy maintenance payment will be negotiated by the
adoptive family and the CCFS adoption worker considering the family’s circumstances and the
needs of the child. The negotiated maintenance payment amount is documented in an Adoption
Subsidy Agreement.

Adoption Subsidy Maintenance Rates

The child’s special needs and level of care in foster care determine the maximum subsidy rate the
child is eligible to receive. Subsidy maintenance payments are based on daily rates, and
payments are issued at the beginning of each month.

A child with physical, mental, or emotional problems may qualify for an additional daily stipend.
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If a child was in group care prior to adoptive placement, the maximum daily subsidy rate the
child is eligible for is the rate the child would have received in a foster family placement.

The Nevada Legislature may approve a yearly, cost-of-living adjustment to the maintenance
rates based on availability of state funds. Families may be notified when a cost of living
adjustment is approved. In some cases, CCFS will make the change automatically.

Medical Assistance

A child with special needs is eligible to receive Medicaid (Title XIX) coverage. Medicaid is
designed to cover most of the child’s medical, dental, pharmacy, hospitalization, psychiatric, and
special medical services. A current medical card will be provided monthly for your client.
Medicaid requires prior authorization for some services, and Medicaid does not cover all
services. The adoptive family should inform the provider that your client carries Medicaid and
verify that services are covered for Medicaid recipients before services are rendered. The
provider will need to obtain the approval for services through Medicaid.

If the adoptive parents have private health insurance and your client is eligible, the family should
place the child on the private insurance plan. The private insurance company would provide
primary coverage for your client, and Medicaid would provide secondary coverage. If there is an
additional cost to add your client to the private health insurance plan, the family can negotiate
this cost as a special services subsidy in the Adoption Subsidy Agreement.

Special Services Subsidy

Special services subsidy eligibility is based on the needs of the child and the availability of
funds. The adoptive family and CCFS adoption worker must negotiate your client’s need for
special services subsidy prior to adoption finalization. The adoptive family may be asked to
document the additional expenses they anticipate as a result of the child’s special needs.

The needs of your client and the special services he requires must be documented on the
Application for Subsidy and the Adoption Subsidy Agreement. Special services may include:

Outpatient counseling and therapy services. Reimbursement may be made for a non-Medicaid
provider at the Medicaid rate only with approval from the Adoption Program Manager when one
of the following applies:

1. Services are not available from a Medicaid provider within a reasonable distance from
the family.

2. Your client and his prospective adoptive family were already receiving therapy or
counseling from a non-Medicaid provider, and it would not be in the best interest of your
client to disrupt the service.

3. Auvailable Medicaid providers lack experience in working with foster, adoptive, or
blended families.

4. The additional cost to add your client to the family’s health insurance plan.
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5. Supplies and equipment as required by the special needs of your client and unavailable
through other resources.

6. If house modification expenses paid through CCFS were authorized to accommodate the
special needs of your client and the family sells the house, the family shall repay CCFS
the equity amount attributable to the increase in the value of the home.

7. Attorney fees and court costs necessary to finalize the adoption up to $250 per child.

NOTE: The adoptive family’s health insurance, Medicaid, or any service available free of
charge must be utilized prior to the expenditure of subsidy funds.

The subsidy program does not provide reimbursement for residential treatment services. If your
client resides in Nevada, residential treatment services must be obtained through the foster care
system. If he resides in another state, the adoptive family must access residential treatment
services through the family’s state of residence.

Agreement to Future Adoption Subsidy

The adoptive family may negotiate an Agreement to Future Adoption Subsidy with CCFS prior
to finalization in the following situations:

1. Your client is eligible for subsidy, but neither he nor his family currently needs
assistance.

2. Your client is “at risk” of being determined a child with special needs by a physician, a
qualified mental retardation specialist, or a qualified mental health professional. This
includes a written qualifying statement from a specified professional to support the at-risk
determination.

If your client should meet the special needs criteria in the future, the adoptive family may contact
the local CCFS office and negotiate an Adoption Subsidy Agreement.

Negotiation of an Adoption Subsidy

When a child is legally free for adoption, the child’s eligibility for subsidy is determined by the
CCEFS adoption worker and supervisor. This determination is documented in the case file. When
an adoptive family is selected for placement of a child, the CCFS adoption worker will meet with
the adoptive family. The adoptive family and CCFS adoption worker should:

1. Discuss the strengths and needs of your client and the family’s ability to meet these
needs.

2. Discuss the plan for pre-placement visits if your client is not already residing in the
home.

3. Discuss your client’s specific circumstances and legal issues in order to determine the
anticipated time frame required to finalize the adoption.
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Preadoption Checklist

Do you have access to the information on your client? Seek out information that is unclear or
unknown and discuss any questions with the CCFS worker.

You may want to discuss your client’s eligibility for adoption subsidy with his foster parent(s):

1. Discuss your client’s eligibility for pre-subsidy. Pre-subsidy is the assistance provided to
the family for your client after the adoptive placement agreement is signed by all parties
but before adoption finalization. Once the adoptive placement agreement is signed, the
child is no longer eligible for foster care benefits.

2. Discuss your client’s eligibility for subsidy maintenance payments and available special
services. The family must consider if your client’s special needs generate extra costs that
will not be covered by Medicaid, private insurance, or school programs. CCFS may ask
the family to adopt your client without assistance.

3. The prospective adoptive parent(s) should sign and complete the relevant adoption and
subsidy forms, with the assistance of the CCFS adoption worker.

Resolving Subsidy Negotiation Disputes
With proper documentation, subsidy negotiation should be a smooth process.

If the adoptive family is unable to reach an agreement with the CCFS adoption worker on your
client’s eligibility for subsidy and special services, they should meet with the CCFS adoption
worker and his/her supervisor to request a clarification and review of the special needs of your
client and level of care prior to the adoption finalization. An evaluation or assessment of his
needs may be warranted. If there is still a disagreement about services and assistance, the CCFS
worker is supposed to inform the family of their right to appeal the decision or request an
exception to the CCFS adoption policy. They continue to pursue the process by contacting the
next person in the chain of command.

The CCFS chain of command:

Adoption social worker
Adoption Supervisor
Assistant Director
Director

N =

Any individual who has applied for or is receiving adoption assistance is entitled to appeal any
decision concerning adoption assistance made by CCFS that is considered adverse or unfair. To
appeal CCFS’s decision, the family must make a request in writing for a Fair Hearing and
Review within 30 days after receiving the decision.

A hearing will be scheduled no later than 30 calendar days after CCFS receives the request for a

Fair Hearing. The Fair Hearing Officer will be an attorney appointed by Clark County to hear
such appeals. The Fair Hearing Officer will preside over the hearing, can request the attendance
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of witnesses and the production of records, take testimony, and review evidence. While legal
counsel is not required, your client’s prospective adoptive parents are entitled to have an attorney
present at the Hearing if they choose. CCFS will not pay their attorney’s fees even if they win at
the Hearing.

The Fair Hearing Officer will provide a written decision within 30 business days after the
conclusion of the Hearing.

NOTE: Although CAP attorneys do not ordinarily negotiate subsidy agreements or represent
adoptive parents in an adoption proceeding, if your client wants this family to adopt him, you
may want to explain the adoption and subsidy process to them, so they can make an informed
decision on whether or not to hire counsel to help guide them through the subsidy negotiation
process.

Tips on Negotiating an Adoption Subsidy

The adoptive family should assess your client’s strengths and needs. If the adoptive parents do
not have a clear understanding of his needs, they should contact the CCFS adoption worker to
request additional information, including additional reports and meetings with his physician,
therapists, and teachers.

The adoptive parents should:

Verify services currently available through the community and CCFS.

Verify any unearned income your client receives or is eligible to receive.

Discuss and determine if the family is able to adopt your client without assistance.
Discuss and determine what the family expects to contribute toward the care of your
client, including: health insurance coverage, camp or registration fees, school fees, and
incidental expenses.

5. Look to the future to anticipate and plan for your client’s needs.

6. Document in writing your client’s needs and eligibility for assistance.

NN

The adoptive family must work with CCFS to obtain documentation that verifies the child’s
need for special services. The documentation could include a report or letter from a physician,
a mental health professional, or mental retardation professional that clearly documents his
need for a special services subsidy.

Finalization of the Adoption

A child must reside in an adoptive home at least 180 days prior to finalization of the adoption. In
a foster parent adoption, the time in the home as a foster child could count toward the 180 day
requirement. The Agreement of Placement for Adoption and Adoption Subsidy Agreement
should be completed and signed by all parties prior to the adoptive placement. When your client
is legally free for adoption, the CCFS adoption worker will initiate and complete the following
documents to prepare for adoption finalization.
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Consent to Adoption

The Consent to Adoption can be issued by CCFS when your client is legally free for adoption,

and the family is prepared to finalize the adoption. The Consent to Adoption grants permission
for the family to adopt the child. The CCFS guardian or representative will review and sign the
Consent to Adoption and have it notarized.

Adoptive Placement Supervisory Report or Report to the Court

This report details your client’s current situation, the family’s situation, adjustments, and
recommendations.

Final Report

This report will verify the facts of the case, your client’s needs, the family’s ability to meet those
needs, and the worker’s recommendation for adoption. Attached will be the Supervisory
Report(s), Child Study, and the Adoption Subsidy Agreement.

The CCFS adoption worker will forward the adoption documents to the adoptive family’s
attorney. The attorney will initiate and complete the following:

1. Draft and file the Adoption Petition and Adoption Decree (including all required
documents and attachments)

2. Set the final hearing date

3. Verify any name changes

4. Apply for a new birth certificate for the child

The attorney will send the adoptive parents a bill for services.

If attorney fees were negotiated in the Adoption Subsidy Agreement or the Future Adoption
Subsidy Agreement, CCFS will issue a payment to the adoptive parents for these services. It is
the family’s responsibility to pay the attorney with these funds. CCFS will reimburse attorney
fees and Court costs for the adoption finalization up to $250 per child.

It is important for adoptive families to retain copies of the adoption reports and forms. These
documents should be stored in a safe place that is accessible for personal review when needed.

The adoption documents verify the child’s eligibility for assistance. If the documents are lost or
otherwise unavailable, it may impact your client’s ability to access assistance in the future.

Review/Renegotiation of a Nevada Adoption Subsidy
CCFS does not routinely review adoption subsidy agreements. An adoptive family must notify
CCFS immediately to request a review of the Adoption Subsidy Agreement if there is a change

in your client’s circumstances that would affect his subsidy eligibility. If a child who receives an
adoption subsidy maintenance payment becomes eligible for unearned income, the adoptive
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family must notify the CCFS adoption worker (“unearned income” includes, but is not limited to:
veteran benefits, railroad compensation, the family’s insurance, and trust funds).

Change in the Circumstances of a Child’s Placement
A change in circumstances would include:

A change in placement of the child

The child ages into a higher rate of maintenance payment
The child becomes eligible for unearned income

The child turns 18

The child dies

ko E

If a child adopted through CCFS is placed into an out-of-home setting, the adoptive family must
contact the CCFS adoption worker immediately to determine if the adoption subsidy agreement
should be renegotiated. The adoptive family should consider negotiating a reduced subsidy if the
child no longer resides in the home. This subsidy maintenance payment can be used for supplies
and expenses for the child while in care, for transportation expenses to visit the child, and to
provide for the basic needs of the child.

If a child is placed in a Psychiatric Hospital or other Mental Health Facility, the adoptive family
should consider reducing the monthly maintenance subsidy payment to no more than a $30
stipend to be used for the child’s needs while the child resides in the facility. This $30 stipend
should be paid to the facility. If the family continues to receive a full subsidy maintenance
payment while the child is in an out-of-home placement, the maintenance subsidy payment will
be considered as the child’s unearned income. The adoptive family will be assessed that amount
as the child’s “participation fee” in a Medicaid funded facility subject to Medicaid rules.

The Nevada adoption subsidy program does not provide residential treatment services. For a
child living in Nevada, residential treatment services must be accessed through the foster care
system. If a child adopted from Nevada resides in another state, the family must access
residential treatment services through the family’s state of residence.

Requesting a Modification of the Subsidy

If a child’s circumstances change, the adoptive parents may request a review of the child’s
eligibility for the special services negotiated in the Adoption Subsidy Agreement.

The adoptive family will need to contact the CCFS adoption worker and provide the
documentation that verifies the additional/changed needs. The CCFS adoption worker will
determine if any special services are available for the child.

Requesting Subsidy after Adoption Finalization

At the time of the adoption, all families adopting children from Nevada CCFS should be
informed of benefits available to children with special needs. If the adoptive family is not
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informed of subsidy benefits, they may request a review of the child’s situation and apply for
benefits. Federal policy states there are six allegations that constitute grounds for a fair hearing
(previously known as extenuating circumstances):

1. Relevant facts regarding the child were known by the state agency or child-placing
agency and not presented to the adoptive parents prior to finalization of the adoption.

2. Denial of assistance based on a means test. (Eligibility is determined by the child’s needs,
not the family’s income.)

3. The adoptive family disagrees with the determination by CCFS that the child is ineligible
for adoption assistance.

4. Failure by CCFS to advise potential parents about the availability of adoption assistance
for children in the state foster care system.

5. Decrease in the amount of adoption assistance without the concurrence of the adoptive
parents.

6. Denial of a request for change in payment level due to a change in the adoptive parents’
circumstances.

The adoptive parents may contact CCFS for application and eligibility information. CCFS will
conduct an administrative review of the facts to determine if the child is eligible for adoption
subsidy.

Any individual who has applied for or is receiving adoption assistance is entitled to appeal any
decision made by CCFS concerning adoption assistance that he or she considers adverse or
unfair. To appeal a CCFS decision, the family must make a request in writing for a Fair Hearing
and Review within 30 days of receiving the decision.

Services Available after a Child Turns 18

When a child turns 1772, CCFS will complete a subsidy review to document a child’s special
needs status and eligibility for assistance after age 18. If the child has a diagnosed mental or
physical disability, he or she may be eligible for CCFS adoption assistance after turning 18 and
until age 21.

This disability must be diagnosed by a physician, a qualified mental health professional, or

mental retardation professional. The diagnosis must be current within one year of the child’s
18th birthday.

Termination of Adoption Subsidy Agreements
Adoption subsidy benefits will terminate when any of the following occur:

The adoptive child is no longer a child (as defined by CCFS).

The child marries.

The adoptive parents are no longer using the maintenance payment to support the child.
Death of the child or the parents of the child (one parent in a single-parent adoption and
both in a two-parent adoption).

el oA
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5. Upon conclusion of the terms of the agreement.
6. Upon request of the adoptive parents.
7. The family fails to participate in the renewal process.

Reinstatement of subsidy will be made if the adoptive family begins to use the maintenance
payment to support the child, requests the subsidy be reinstated, or participates in the renewal
process.

Other Sources of Financial or Other Assistance

Filing Taxes

In tax year 2005, the definition of a qualifying child to claim a child as a dependent changed. The
Internal Revenue Service (IRS) has additional information regarding the tests that must be met
for dependency. These rules may affect a family’s ability to claim your client as a dependent on
their tax return. IRS publication 501: Exemptions, Standard Deduction, and Filing Information,
and IRS publication 503: Child and Dependent Care Expenses has additional information.

Adoption Tax Credit

The adoption tax credit has helped families offset the high cost of adoption since the credit was
established in 1997. The credit applies to all types of adoption (except stepparent adoption),
including international, domestic private, and public foster care. Since 2003, families who
adopted children with special needs could claim the maximum credit regardless of their qualified
adoption expenses. The tax credit was permanently extended through the American Taxpayer

Relief Act of 2012 (H.R.8) enacted on January 2, 2013. For more information, see the IRS
publication Tax Benefits for Adoption.

Personal Leave from Work for Adoption

Adoptive families may wish to take a leave of absence from work for the adoption of a child.
The Federal Family and Medical Leave Act allows individuals to take up to 12 weeks off, unpaid
with benefits, without jeopardizing employment when a child is adopted. The leave is not
exclusively an adoption benefit since it is available to anyone who works for a company with 50
or more employees. Adoptive parents must verify with their employer the benefits and specific
programs available.

Moving Out of State
When a family moves out of Nevada, the child’s maintenance and special services subsidy will

continue to be paid by Nevada. Nevada or the new state of residence will provide medical
services.
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Nevada is a member of the Interstate Compact Agreement of Medical Assistance (ICAMA). The
purpose of ICAMA is to assist families who have adopted a child with special needs to obtain
medical assistance when they move from one state to another.

Families who adopt a child from Nevada CCFS must notify the Nevada CCFS adoption worker
of their move. The Nevada CCFS adoption worker will complete the ICAMA referral and
forward it on to the state where the family will reside. The ICAMA referral notifies that state of
the child’s eligibility for medical coverage.

When the ICAMA referral is received, a worker in the new state should contact the adoptive
family to determine the child’s eligibility for medical coverage. This worker will also be a
contact to identify additional resources in the community.

If the child remains Title IV-E (federal adoption subsidy program) eligible, the child should
receive Medicaid coverage in the new state. The child will receive the services that the Medicaid
program in the new state provides. These services may be different than those provided by the
Medicaid program in Nevada. If the child is non-1V-E eligible, the child will continue to receive
Medicaid through Nevada. If the new state does not accept Nevada Medicaid, the family will
need to discuss with the Nevada CCFS worker how they can be reimbursed for medical services
not provided by private insurance.

If a family moves out of Nevada with an adopted child, and the child is in need of treatment
services, the family will need to verify the availability of funds and services in the state where
they reside.

Adoption Subsidy and Supplemental Security Income

Supplemental Security Income (SSI) is a monthly payment made to children and adults who have
serious disabilities. To be eligible for SSI, the child must have a medically determinable physical
or mental impairment that results in severe functional limitations for a substantial period of time.

After adoption, SSI eligibility is based on both the income and resources of the adoptive parents
and the child’s disabilities. An adoptive parent can apply for SSI benefits for their child through
the local Social Security Administration (SSA) office. The local SSA office will arrange an
interview to discuss the child’s circumstances. SSA sends the completed application to the
Disability Determination Service (DDS) to determine if the child is disabled as defined under the
law.

If a child is eligible to receive SSI benefits, the child may receive benefits from SSI and adoption
subsidy concurrently. The adoptive parents may choose to decline adoption subsidy and choose
to receive only SSI for the child. If an adoptive family chooses this option, it is important to
negotiate an Adoptive Subsidy Agreement for Medicaid or special services and verify that the
child will be eligible for subsidy benefits in the future.

For additional information or an SSI application, contact the local Social Security
Administration.
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Open Adoption

Some parents recognize their limits and choose to relinquish their parental rights.
Relinquishment is a courageous action and has advantages for your client. First, it speeds up
adoptions. Second, it eliminates an adversarial tone from the proceedings. Third, in some cases,
this voluntary act by parents gives the child “permission” to fully bond with a new family.

Some parents initially agree to relinquish their parental rights in hope that an open adoption
agreement can be negotiated. An open adoption is one where an agreement between the adoptive
parents and the biological parents is reached regarding communication between the families in
the future. The communication can be as much or as little as the parties agree. For example, an
adoptive family might agree to send a picture once a year to CCFS for the biological parent to
pick up. The adoptive family may agree to invite the biological parent to a birthday party every
year or may agree to a regular visitation schedule. The agreement can be as open or as closed as
the parties’ desire, but in any case, must be finalized before the TPR is ordered.

Note also, that a relinquishment for adoption may not be revoked or nullified. NRS127.080. Even
if the adoption “fails”, the relinquishment remains in effect.

Whether or not you should advocate for an open adoption depends on your client’s wishes. If the
parties decide to attempt to negotiate an open adoption agreement, you should be very actively
involved in the negotiations, since it may require that your client continue a relationship he has
no interest in maintaining. An Open Adoption Agreement will not work, even if both sets of
parents agree, if your client does not want to participate.

NRS 127.187 states that the prospective adoptive parents and natural parents may “enter into an
enforceable agreement that provides for post-adoptive contact.” However, a parent’s agreement
to relinquish parental rights cannot be contingent on the parties agreeing to an open adoption.
Further, an Open Adoption Agreement should be drafted as a separate contract, enforceable
under contract law.

By statute, the prospective adoptive parents have an affirmative obligation to inform the Court
whether there is an Open Adoption Agreement as soon as practicable after the agreement is
“established” (NRS 127.1875) and the Court has an affirmative obligation to inquire about the
existence of any Open Adoption Agreement before entering an adoption decree (NRS 127.188
(1)). The Open Adoption Agreement must be incorporated into the final Adoption Order or
Decree. NRS127.188 (3).

Open adoption is a rapidly changing area of law. Many studies have been done about the
benefits and detriments of open adoption. Many articles have been written about the legality of
the agreements. This continuing debate gives a lawyer wide latitude to creatively develop
mutually satisfactory agreements.
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Chapter 16 — Health Needs of Children

Many children come into the child welfare system already having chronic health conditions,
developmental delays, and mental health disorders, reflecting the neglect and abuse they
experienced prior to removal.>” A large-scale study done in 2016, based on data from 2011-
2012, found that children in foster care are in considerably worse health than other children and
suggested that placement into foster care is a risk factor for childhood health problems.>®

This study found that kids who had been in foster care were:

Seven times as likely to experience depression;

Six times as likely to exhibit behavioral problems;

Five times as likely to feel anxiety;

Three times as likely to have attention deficit disorder, hearing impairments, and vision
issues; and

5. Twice as likely to suffer from learning disabilities, developmental delays, asthma,
obesity, and speech problems.>®

el A =

These findings should not be surprising, given the growing body of data on the social
determinants of health or non-medical factors that influence health outcomes. The CDC
identifies five social determinants of health:

Education Access & Quality

Health Care and Quality
Neighborhood & Built Environment
Social and Community Context
Economic Stability.

agkrownE

The nature of the very circumstances that lead to children being removed from their homes
(medical neglect, educational neglect, exposure to violence, lack of stable housing or access to
healthcare, etc.) line up significantly with the social determinants of health and predicting
negative health outcomes for these youth.

Given these concerning statistics and possible ramifications for the future health of these
children, it is imperative that lawyers for children are keenly aware of their clients’ physical,
mental, and developmental health needs and that they advocate zealously to ensure such needs
are met.

SBrennan, Stavas & Christian , The Physical Health Needs of Children in Foster Care, 12. (2018).
https://apsaclibrary.org/publications/2018%20Number%202/10011.pdf

%8The American Bar Association, Foster Children at Greater Risk of Physical, Mental, Health Problems, (Nov. 01,
2016).

https://www.americanbar.org/groups/public_interest/child_law/resources/child law_practiceonline/child_law_practi
ce/vol-35/november-2016/foster-children-at-greater-risk-of-physical--mental-health-probl/.

9 1d.

80U.S. Ctr. for Disease Control and Prevention (CDC), Social Determinants of Health, (May 15,
2024).www.cdc.gove/public-health-gateway/php/about/social-determinants-of-health.html.
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Physical Health Needs

Besides common medical concerns, the prior social histories of children in foster care put them
at a higher risk of having physical health problems associated with the kinds of abuse to which
they were exposed.® For example, in medical neglect cases, common childhood issues such as
dental cavities, asthma, eczema, and ear infections may have gone untreated for long periods of
time and may now require more extensive intervention.®? Child victims of physical abuse might
need short-term treatment to heal broken bones or more long-term care for devastating
neurological injuries from abusive head trauma.®® Child sex abuse victims might need additional
supports in the area of sexual health.

There is a growing rate of obesity among foster youth, consistent with trends in the general
population and dental and oral disease also disproportionately impact children in foster care.% If
left unaddressed, these problems can persist into adulthood. Higher rates of conditions such as
obesity and heart disease plague adults who once spent time in foster care.5®

Adolescents in care have distinct health concerns related to their frequent placement moves,
high-risk sexual behaviors, and substance use.®® Being in care is associated with younger age for
first sexual encounters, earlier age of pregnancy, and a higher number of sexual partners.®” As a
result, instances of sexually transmitted diseases are higher for teens in foster care.®® Thus,
specific advocacy around their access to care and services may be needed. All minors have the
legal right to use contraception and female youth have the right to an abortion if they choose.
Pregnant youth need access to appropriate healthcare for themselves and eventually their
newborn children.

A child’s lawyer should ensure that the client has annual physical health check-ups as well as
dentist and optometrist appointments while in care. Female clients should have at least one
appointment for a pelvic exam with an Obstetrician/Gynecologist before aging out of care. The
client should be provided access to information on health, diet, and exercise. The child’s lawyer
should also advocate for youth to be able to participate in extracurricular activities that positively
affect the client’s physical and/or mental health.

For medically fragile youth, the lawyer will need to become more closely involved in their
medical care and understand their needs. Clients, especially younger, less communicative clients,
living in skilled nursing facilities should have their care and well-being closely monitored, as
they are more vulnerable to abuse and neglect in such institutional settings. Sometimes children
in such settings require specialized medical equipment, such as wheelchairs, car seats, helmets,
leg braces, or communication devices and, it is not uncommon, for there to be major delays and

81 Brennan, Stavas & Christian, The Physical Health Needs of Children in Foster Care, 12. (2018).
https://apsaclibrary.org/publications/2018%20Number%202/10011.pdf
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red tape in getting Medicaid approval. Similarly, any clients may have difficulty getting
replacement eyeglasses, braces, or extra doses of medication for travel approved. The lawyer
should engage in necessary advocacy to help overcome such barriers.

A lawyer should impress upon teen and young adult clients the need to have their own copy of
their medical records. Maintaining health requires continuity of care: doctors must be able to
access a patient’s complete medical history in order to fully address a patient’s medical needs.
Medical histories also make it easier to identify, diagnose, and treat chronic or worsening
conditions. Due to frequent placements and various primary physicians, many children in foster
care have been unable to establish a “medical home” where information about health diagnosis
and services can be gathered and stored. One study found that more than half of providers seeing
children in foster care for initial visits received inadequate medical histories.®® Another found
that most children in care had incomplete and fragmented histories, further complicated by
challenges in obtaining accurate information.”® Thus, the better a youth can maintain their own
records, the more they can assist in their care. It is also important that the child’s lawyer pushes
CCEFS, as the child’s guardian, to do the legwork to track down the child’s complete medical
history.

PRACTICE TIPS

Review the permanency report for updates regarding the client’s medical, dental, vision, and
mental health needs. This will provide important details about past and upcoming
appointments.

Questions to ask the client, especially those about to “age out” of the child welfare system:

1. Have you been to see a doctor in the last year? Have you needed to see a doctor and been

unable?

Have you been diagnosed with any medical problem? Do you know what treatment you

need for this? Are you taking medications? Do you know why you take them?

How will you continue treatment and/or medications when you leave foster care?

When was the last time you saw your doctor? Dentist? Eye Doctor? OB/GYN?

Do you have access to healthy foods at school/home?

Do you have a copy of your immunization records? Or a copy of your child’s

immunization records if parenting?

7. Do you have a copy of your medical history? If not, have you asked CCFS for a list of all
of your treating doctors and a copy of your medical records?

N
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Mental & Behavioral Health Needs

Studies indicate that up to 80% of children in the dependency system have significant emotional,
developmental, or behavioral needs requiring mental health services.”* The largest unmet health

% See Brennan, Stavas & Christian, Supra, at 12.

4.

"IChild Welfare League of America, Policy Brief, Hot Topic: Support Children’s Mental Health March 10,
2025.https://www.cwla.org/wp-content/uploads/2024/04/2024_PB_HT_ MentalHealth_e.pdf.
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need for children in the dependency system is mental and behavioral health.”®> Despite their
disproportionate needs, many dependent children do not receive mental health care unless their
situations reach a crisis point. Ill-informed prejudices also dictate which children will receive
treatment and which children’s needs are overlooked. Dependent children who act out due to
behavioral problems are more likely to get treatment than children with other mental health
needs, as are children who have been sexually abused (who are three times more likely to get
mental health care than children who suffered neglect).”

Mental health and substance abuse issues are often underrecognized, undertreated, or
misdiagnosed in Black youth due to bias, discrimination, and structural racism.”* When they
come to the attention of clinical professionals, rather than receive a diagnosis for a mental health
condition, they are often diagnosed with behavioral problems.”™ They are also less likely to
receive follow-up care after hospitalizations or crisis intervention and more likely to receive
poor-quality care.”® It is, therefore, important to ensure that each child is considered on a case-
by-case basis to determine individual needs, and not to make generalizations about children’s
treatment needs, and to assure appropriate services and quality care are obtained for all youth.

As for the causes of mental illness, some mental health disorders have a biological basis, such as
genetics; others seem to be related to traumatic life experiences. Adverse Childhood Experiences
(ACEs) are negative and possibly traumatic experiences that deeply impact a person’s physical
and mental health.”” Abuse and neglect are both ACEs, and one study found that 70% of former
foster youth report having experienced more than five ACEs.”® By contrast, Positive Childhood
Experiences (PCEs) are experiences during childhood that support a child’s ability to live and
grow safely in nurturing and stable relationships and environments.” Many practitioners see
mental illness as caused by a complex interaction between inherited biological traits and life
stressors.

The key point to remember is that it is not the children’s lawyer’s job to diagnose or treat mental
illness. However, it is the lawyer’s job to recognize when the client may need to be evaluated for
treatment and to make sure that if the client needs an evaluation, the client gets an appropriate

2 American Academy of Pediatrics (AAP), Mental and Behavioral Health Needs of Children in Foster Care,
(2021). https://www.aap.org/en/patient-care/foster-care/mental-and-behavioral-health-needs-of-children-in-foster-
care/.

3 National Child Welfare Resource Center for Family-Centered Practice, Best Practice/Next Practice, Mental Health
Issues in the Child Welfare System, (Summer 2003) at (add page #). https://ocfcpacourts.us/wp-
content/uploads/2021/09/2.-Best-Practice-Next-Practice..pdf.

4 American Academy of Child & Adolescent Psychiatry (AACAP), AACAP Policy Statement on Increased Suicide
Among Black Youth in the U.S., (Mar. 2022).
https://www.aacap.org/AACAP/Policy_Statements/2022/AACAP_Policy Statement Increased Suicide_ Among_BI
ack_Youth US.aspx.

d.

% 1d.

U.S. Centers for Disease Control and Prevention (CDC), Data and Statistics on Children’s Mental Health, (June
5, 2025). https://www.cdc.gov/children-mental-health/data-research/index.html.

8 Hambrick et al, Mental Health Interventions for Children in Foster Care: A Systematic Review,
(2016).https://pmc.ncbi.nlm.nih.gov/articles/PMC5421550/.

9 U.S. Centers for Disease Control and Prevention (CDC), Data and Statistics on Children’s Mental Health, (June
5, 2025). https://www.cdc.gov/children-mental-health/data-research/index.html.
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one. It is also the lawyer’s job to ensure that professionally recommended treatment is provided.
There are key signs to look for that a child may need to be evaluated for treatment.

Younger children may benefit from an evaluation and treatment if they:

1. Have regular tantrums and intense irritability most of the time;

Have persistent fears or worries;

Frequently complain about stomachaches or headaches that are not caused by medical
iSSues;

Struggle with sitting still and quietly;

Sleep a lot or a little, regularly have nightmares, or seem tired during the day;
Struggle making friends or are not interested in playing with other children;
Experience a decline in academic performance or struggle academically; or
Repeatedly do the same things or check things out of fear.

wmn
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Older children and adolescents may benefit from an evaluation if they:

Are no longer interested in things they used to enjoy;

Experience a decreased energy;

Sleep a lot or a little, regularly have nightmares, or seem tired during the day;

Require less sleep during periods of high energy and activity;

Show an increase in time alone and do not want to spend time with friends and family;

Fear of gaining weight or excessively exercising or dieting;

Engage in self-harming behaviors;

Use drugs and alcohol;

Participate in risk-taking or harmful behaviors;

0. Experience suicidal or homicidal ideations; or

1. ExpeBrOience visual or auditory hallucinations (i.e. see things or hear voices others do
not).

RBBowoo~NoOR~wNE

Given how serious and persistent dependent children’s mental health needs are, it is important to
have general knowledge of the most common disorders in children. The most commonly
diagnosed disorders in children are attention-deficit/hyperactivity disorder (ADHD), anxiety, and
behavior disorders.8* A child may suffer from more than one disorder simultaneously.

Below are some of the mental and behavioral health conditions that are the most common in the
general population of children, including dependent children, as characterized and organized by
the Desk Reference to the Diagnostic Criteria from DSM-5-TR, the most current diagnostic
manual published by the American Psychiatric Association.

80 National Institutes of Mental Health, Children and Adolescents Mental Health,
https://www.nimh.nih.gov/health/topics/child-and-adolescent-mental-health ( Last visited June 07, 2025).

81 Centers for Disease Control and Prevention, Data and Statistics on Children’s Mental Health, available at
https://www.cdc.qgov/.
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Anxiety Disorders

Anxiety disorders are the most common mental health concern in the United States with over 40
million (19.1%) of adults and 7% of children between the ages of 3 and 17 experiencing issues
each year.8? Most develop symptoms before the age of 21.8% Below are some common types in

children.

1. Generalized Anxiety Disorder causes exaggerated and persistent stress over everyday
worries.

2. Specific Phobia is an extreme fear of specific things or situations, like clowns, enclosed
spaces, spiders, etc.

3. Social Anxiety Disorder is a marked fear or anxiety about one or more social situations
where the youth might be exposed to scrutiny by peers.

4. Panic Disorder is marked by recurrent unexpected panic attacks, which are an abrupt
surge of intense fear or discomfort that reaches a peak within minutes and during which
time, at least 4 of 13 possible symptoms occur, such as heart pounding, sweating,
dizziness, shaking, or chest pain.

5. Separation Anxiety is a developmentally inappropriate extreme fear relating to separating
from a person to whom the child is bonded or from a place.

6. Selective Mutism is a persistent inability to talk in certain social situations in which there

is an expectation to talk.

Bipolar Disorders

1. Bipolar I Disorder is a type of bipolar spectrum disorder characterized by at least one manic
episode. Hypomanic episodes and major depressive episodes are common, but not required
for diagnosis.

a.

b.

A manic episode is a distinct period of abnormally and persistently elevated, expansive or
irritable mood and increased energy or activity, lasting a least a week.

A hypomanic episode is a distinct period of abnormally and persistently elevated
expansive or irritable mood and increased activity or energy, lasting at least four
consecutive days.

A major depressive episode is when at least five of the symptoms listed under Major
Depressive Disorder below have been present in the same two-week period and are a
change from previous functioning. At least one of the five symptoms must be #1 or #2
below.

2. Bipolar Il Disorder is a type of bipolar spectrum disorder characterized by a current or past
hypomanic episode and a current or past major depressive episode when there has never been
a manic episode.

82 National Alliance on Mental Health, Anxiety Disorders, (June 5, 2025). https://www.nami.org/about-mental-
illness/mental-health-conditions/anxiety-disorders/.

81d.
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Depressive Disorders

1.

Disruptive Mood Dysregulation Disorder is marked by severe recurrent temper outbursts that
manifest verbally or behaviorally and are grossly out of proportion, in intensity, or during to
the situation. The outbursts are inconsistent with developmental level and occur, on average,
three or more times per week. Mood between outbursts is irritable. Diagnosis should not be
made before six years of age or after 18.

Major Depressive Disorder is diagnosed when symptoms cause clinically significant distress
or impairment in social, occupational, or other important areas of function and when at least
five of the symptoms below have been present in the same two-week period and are a change
from previous functioning.

a. Depressed mood most of the day, nearly every day. (In children, it can be irritable mood.)
b. Markedly diminished interest or pleasure in all or almost all activities, nearly every day.
c. Significant weight loss (when not dieting) or a decrease or increase in appetite nearly
every day.

Insomnia or hypersomnia almost every day.

Psychomotor agitation or retardation nearly every day.

Fatigue or loss of energy almost every day.

Feelings of worthlessness or excessive or inappropriate guilt almost every day.
Diminished ability to concentrate or think or indecisiveness almost every day.
Recurrent thoughts of death, suicidal ideation, suicide attempt, or a specific plan for
committing suicide.

— Qe e o

Persistent Depressive Disorder represents a consolidation of chronic major depressive
disorder and dysthymic disorder and is when depressed mood occurs for most of the day,
more days than not for at least two years (In children, mood can be irritable and duration
must be at least a year.)

Feeding and Eating Disorders

1.

3.

Pica is the persistent eating of nonnutritive, nonfood substances over a period of at least a
month that is inappropriate to the developmental level and not part of a culturally supported
or socially normative practice.

Rumination Disorder is the repeated regurgitation of food over a period of at least a month
and not associated with a gastrointestinal or other medical condition. Regurgitated food may
be re-chewed, re-swallowed, or spit out.

Avoidant/Restrictive Food Intake Disorder is an eating or feeding disturbance that can be
caused by a lack of interest in food, avoidance based on sensory characteristic of the food or
concern about aversive consequences of eating, which results in significant weight loss, or
nutritional deficiency, dependence on enteral feeding or oral nutritional supplements, and/or
marked interference with psychosocial functioning.

Page 121



4. Anorexia Nervosa is the restriction of energy intake relative to requirements, leading to a
significantly low body weight in the context of age, developmental trajectory, and physical
health, and accompanied by an intense fear of gaining weight or becoming fat. Itisa
disturbance in the way one’s body weight or shape is experienced and often a persistent lack
of recognition of the seriousness of the current low body weight.

5. Bulimia Nervosa is recurrent episodes of binge eating or recurrent inappropriate
compensatory behaviors in order to prevent weight gain, such as self-induced vomiting,
misuse of laxatives and diuretics, fasting, or excessive exercise, which occur at least once a
week for three months. Self-evaluation is unduly influenced by body shape and weight.
Binge eating is characterized by eating in a discrete period of time, an amount of food that is
definitely larger than what most people would eat in a similar period under similar
circumstances, and a sense of lack of control over eating during the episode.

6. Binge-Eating Disorder is characterized by recurrent episodes of binge eating (as described
under Bulimia above), causing marked distress and occurring, on average, at least once a
week for three months (not associated with inappropriate compensatory behavior as in
Bulimia). The binge eating episodes are associated with at least three of the following:

Eating much more rapidly than normal;

Eating until feeling uncomfortably full;

Eating large amounts of food when not feeling physically hungry;

Eating alone because of feeling embarrassed by how much one is eating; and/or
Feeling disgusted with oneself, depressed, or very guilty afterward.

®o0 o

Neurodevelopmental Disorders
1. Intellectual Developmental Disorders (IDD)

a. Intellectual Disability is a disorder with onset during the developmental period that
includes both intellectual and adaptive functioning deficits in conceptual, social, and
practical domains.

e Deficits in intellectual functions include reasoning, problem solving, planning,
abstract thinking, judgment, academic learning, and learning from experience and
should be confirmed by both clinical assessment and standardized intelligence testing.

e Deficits in adaptive functioning without ongoing supports limit functioning on one or
more activities of daily living, including communication, social participation, and
independent living, across multiple environments (i.e. home, school, work, and
community). Deficits result in a failure to meet developmental and sociocultural
standards for personal independence and social responsibility.

b. Global Developmental Delay is a diagnosis reserved for children under five when the
clinical severity level cannot be reliably assessed, but the child is failing to meet expected
developmental milestones in several areas of intellectual functioning, although they
cannot undergo standardized testing. Periodic reassessment of the appropriateness of the
diagnosis is required.
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C.

Unspecified Intellectual Disability is a category reserved for individuals over the age of
five whose degree of intellectual disorder is difficult or impossible to assess due to
sensory or physical impairments, as is blindness or prelingual deafness. This category is
only used in exceptional circumstances and requires periodic reassessment.

2. Communication Disorders

In all communication disorders, the onset of symptoms must be in the early developmental
period, and the disturbance must limit social participation, academic achievement, or
occupational performance.

a.

Language Disorder is characterized by persistent difficulties in the acquisition and use of
language across modalities (i.e. spoken, written, sign language, other) due to deficits in
comprehension or production that include reduced vocabulary, limited sentence structure,
and impairments in discourse. Language abilities are substantially and quantifiably
below those expected for age.

Speech Sound Disorder is a persistent difficulty with speech sound production that
interferes with speech intelligibility and prevents verbal communication. It must not be
attributable to other congenital or acquired conditions.

Childhood-Onset Fluency Disorder (Stuttering) is marked by disturbances in the normal
fluency and time pattern of speech that would be appropriate for the individual’s age and
language skills, which persist over time. The disturbances cause anxiety about speaking
and are characterized by at least one of the following:

Sounds and syllable repetitions;

Sound prolongations of consonants as well as vowels;

Broken words;

Audible or silent blocking;

Circumlocution (word substitutions to avoid problem words);

Words produced with an excess of physical tension; and/or

Monosyllabic whole-word repetitions.

Social (Pragmatic) Communication Disorder is marked by persistent difficulties in the
social use of verbal and nonverbal communication as manifested by deficits in using
communication for social purpose in a manner appropriate for the social context,
impairment of the ability to change communication to match context or needs of the
listener, difficulties following rules for conversation and storytelling, and difficulties
understanding what is not explicitly stated and nonliteral or ambiguous meaning of
language.

Unspecified Communication Disorder is reserved for presentations in which symptoms
characteristic of communication disorders that cause clinically significant distress or
impairment predominate, but do not meet the full criteria for communication disorders or
other neurodevelopmental disorders. This diagnosis typically occurs when there is
insufficient information to make a more specific diagnosis.

3. Autism Spectrum Disorder (ASD) is characterized by persistent deficits in social
communication and social interaction across multiple contexts as manifested by deficits in
social-emotional reciprocity, deficits in nonverbal communicative behaviors used for social
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interaction, and deficits in developing, maintaining, and understanding relationships. It is
also characterized by restricted, repetitive patterns of behavior, interests, or activities, as
manifest by at least two of the following:

a. Stereotyped or repetitive motor movements, use of objects, or speech;

b. Insistence on sameness, inflexible adherence to routines, or ritualized patterns of verbal
or nonverbal behavior;

c. Highly restricted, fixated interests that are abnormal in intensity or focus; and/or

d. Hyper-or hypo-reactivity to sensory input or unusual interest in sensory aspects of the
environment.

Symptoms must be present in the early developmental period (but may not fully manifest
until social demands exceed limited capacity or may be masked by learned strategies later in
life). Symptoms cause clinically significant impairment in social, occupational, or other
important areas of current functioning. These disturbances are not better explained by
intellectual disability or global developmental delay. (However, IDD and ASD frequently co-
occur. To make a comorbid diagnosis, social communication should be below that expected
for the general developmental level.)

. Attention-Deficit/Hyperactivity Disorder is a persistent pattern of inattention and/or
hyperactivity-impulsivity that interferes with functioning or development and can be
characterized by inattention and/or hyperactivity or impulsivity. The hyperactive impulsive
or inattentive symptoms have to be present across two or more settings. Can be
predominantly inattentive, predominantly hyperactive/impulsive, or combined type.

Specific Learning Disorder is characterized by difficulties learning and using academic
skills, as indicated by the presence of at least one of the following symptoms that have
persisted for at least six months, despite the provision of targeted interventions:

Inaccurate or slow and effortful word reading;

Difficulty understanding the meaning of what is read;

Difficulties with spelling;

Difficulties with written expression;

Difficulties mastering number sense, number facts, or calculation; and/or
Difficulties with mathematical reasoning.

hD OO o

The impacted academic skills are substantially and quantifiably below expectation for
chronological age and cause significant interference with academic or occupational
performance or with activities of daily living, as confirmed by standardized testing and
comprehensive clinical assessment. The learning difficulties begin during school-age years
(although may not fully manifest until demands for those affected academic skills exceed
expectations).
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6. Motor Disorders

a. Developmental Coordination Disorders are characterized by the acquisition and
execution of coordinated motor skills that are substantially below what is expected based
on chronological age and opportunity for skill learning and use. Difficulties manifest as
clumsiness as well as slowness and inaccuracy of performance of motor skills. The
deficit in motor skills significantly and persistently interferes with activities of daily
living appropriate to chronological age and the onset of symptoms is in the early
developmental state.

b. Stereotypic Movement Disorder is repetitive, seemingly driven, and apparently
purposeless motor behavior (such as hand shaking, body rocking, head banging, etc.) that
interferes with social, academic, or other activities and may result in self-injury. Onset
must be in the early developmental period and is not better explained by other
physiological effects of another condition or disorder.

c. Tic Disorders: A tic is a sudden, rapid, recurrent, nonrhythmic, motor movement or
vocalization. For all Tic Disorders, the tics may wax and wane in frequency but have
persisted for more than one year and the onset is before age 18.

e Tourette’s Disorder is when both multiple motor and one or more vocal tics have
been present at some time during the illness (although not necessarily concurrently).

e Persistent (chronic) Motor or Vocal Tic Disorder is when single or multiple motor or
vocal tics have been present, but not both motor and vocal.

e Provisional Tic Disorder is when single or multiple motor and/or vocal tics are
present for less than a year.

7. Other Neurodevelopmental Disorders

a. Other Specified Neurodevelopmental Disorder is a category that applies to presentation
in which symptoms characteristic of a neurodevelopmental disorder that causes
impairment in social, occupational, or other important areas of functioning predominate,
but do not meet the full criteria for any of the disorders in the neurodevelopmental
disorders diagnostic class. The clinician chooses to communicate the specific reason that
the presentation does not meet the criteria for any specific neurodevelopmental disorder.
e Neurodevelopmental disorder associated with prenatal alcohol exposure is

characterized by a range of developmental disabilities following exposure to alcohol
in utero.

b. Unspecified Neurodevelopmental Disorder is a category that applies to presentation in
which symptoms characteristic of a neurodevelopmental disorder that causes impairment
in social, occupational, or other important areas of functioning predominate, but do not
meet the full criteria for any of the disorders in the neurodevelopmental disorders
diagnostic class. The clinician chooses not to communicate the specific reason that the
presentation does not meet the criteria for any specific neurodevelopmental disorder.
There may be insufficient information to make a more specific diagnosis.
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Obsessive-Compulsive Disorder (OCD)

OCD is the presence of obsessions, compulsions or both that are recurrent and persistent,
unwanted, and intrusive, and often result in anxiety or distress. The compulsions are repetitive
behaviors or mental acts that must be performed according to rigidly applied rules.

Schizophrenia Spectrum & Other Psychotic Disorders

1. Schizophrenia is characterized by at least two of the following being present for a significant
portion of time during a one-month period:

Delusions;

Hallucinations;

Disorganized speech;

Grossly disorganized or catatonic behavior; and or

Negative symptoms (i.e. diminished emotional expression or avolition.)

®o0 oW

Since the onset of symptoms, for a significant period of time, the level of functioning in one
or more major areas (i.e. work, interpersonal relations, or self-care) is markedly below the
level achieved prior to onset. Schizoaffective disorder and depressive or bipolar disorder
with psychotic features must have been ruled out.

2. Schizoaffective Disorder is an uninterrupted period of illness during which there is a major
mood episode (major depressive or manic) concurrent with one of the criteria above listed for
Schizophrenia.

Substance-Related and Addictive Disorders

The substance-related disorders encompass 10 separate classes of drugs (alcohol; caffeine;
cannabis; hallucinogens; inhalants; opioids; sedatives, hypnotics, and anxiolytics; stimulants
[including amphetamine and cocaine]; tobacco; and other substances). They are also divided
into two groups, substance use disorders (problematic pattern of substance use leading to
clinically significant impairment) and substance-induced disorders (substance intoxication,
substance withdrawal, and substance/medication-induced mental disorders).

Trauma- and Stressor-Related Disorders

1. Reactive Attachment Disorder (RAD) is a consistent pattern of inhibited and emotionally
withdrawn behavior toward caregivers, shown by both rarely seeking comfort when
distressed and rarely responding to comfort when distressed. There is a history of social
neglect or deprivation with needs not being met by adults, repeated changes in primary
caregivers resulting in the inability to form healthy bonds or rearing in unusual settings, like
institutions, that impact the ability to form attachments.

2. Posttraumatic Stress Disorder results from exposure to actual or threatened death, serious
injury, or sexual violence by directly experiencing it, witnessing it, learning that it occurred

Page 126



to a close family member or friend, or experiencing repeated or extreme exposure to details
of the traumatic event (as in first responders). It is characterized by intrusive symptoms
associated with the traumatic event and the persistent avoidance of stimuli associated with
the traumatic event.

3. Adjustment Disorders are the development of emotional or behavioral symptoms in response
to a particular stressor. The marked distress is out of proportion to the severity and intensity
of the stressor or there is a significant impairment in social, occupational, or other important
areas of functioning.

Obtaining Services for Children with Mental Health Needs

Any child in the dependency system is entitled to mental health services. A court has the
authority to order the child (and the parents) to undergo medical, psychiatric, psychological, or
other care or treatment it finds to be in the best interest of the child.®* If a client is not receiving
treatments that are in their best interests, the lawyer should consider filing a motion requesting
that such services be ordered.

Once a case has been adjudicated, the agency must prepare a disposition report for a hearing to
be held within 15 days.®> As part of that report, the agency must prepare case plans for the
parents and children, outlining a safe placement for the child and the services to be provided to
the parents and child to facilitate the safe return of the child to the home.®® These case plans will
come before the court for approval and the lawyer for the child may object to or ask for
amendments to certain portions of the case plans. If the child is over 14, there are additional
requirements under federal law for the development of the youth’s case plan.®” The child’s
lawyer, as well as two support people of their choosing, should be included in the development
of this plan. As the case progresses and the child’s needs evolve, if necessary, the child’s lawyer
may file a motion to amend the case plan to add services to address a newly-identified need. The
Court may order the case plan amended to add such services if it is in the best interests of the
client.

Additionally, when clients struggle with mental health concerns, their mental health may impact
their education. Therefore, if the client’s condition is affecting their education, they may be
eligible for services or accommodations through the school. It goes without saying that any
proposed services should be designed to help the client, not to punish them for unwanted
behavior.

Mental Health Documents

It is important for a child’s attorney to be familiar with the documents and terminology used
related to the client’s mental health treatment.

8 NRS 432B.560.

8 NRS 432B.530.

8 NRS 432B.540; 45 C.F.R.§ 1356.21.
8742 U.S.C. § 675(1)(B).
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Assessment: When a child is referred to a mental health services provider, an assessment will be
completed in which the assessor may diagnose the child and will make recommendations about
needed treatment or further assessment. This will be a written document. The child’s attorney is
entitled to a copy, which the caseworker should provide.

Treatment Plan: Based on the assessment, if the client is believed to need therapeutic services, a
treatment plan will be developed. It will lay out the goals that the client and the client’s therapist
will be working on in treatment. The child’s attorney is entitled to a copy, which the caseworker
should provide. The lawyer should also be included in the plan’s development.

Treatment Team Meetings (TTMs): Some, although not all, agencies that provide mental health
services hold regular meetings with the child’s team to develop the treatment plan, amend it as
necessary, and stay on top of the child’s progress and case developments. The child’s attorney
should be given the opportunity to participate.

Release of Information (ROI): Treatment providers will typically require the caseworker to sign
a release of information before they can speak to the child’s attorney, provide the attorney with
documents, or allow the attorney to participate in meetings.

The Continuum of Care

In order to meet the diverse mental health needs of children, a community should have a robust
and effective continuum of care with a wide array of various levels of services throughout which
children can move in and out of as their needs change. Unfortunately, most communities in the
country do not have that, and Nevada has historically underfunded and underdeveloped services
for children’s mental health. So much so, that we have routinely been ranked 51% in the country
for children’s mental health®. In December of 2020, the United States Department of Justice
(DOJ) initiated an investigation of Nevada’s service system for children with behavioral health
disabilities under Title Il of the Americans with Disabilities Act (ADA), 42 U.S.C. § 12101 et
seq..89 CAP cooperated with the DOJ during the investigation and supported several clients
during interviews with the DOJ.

In October of 2022, the DOJ issued its report, notifying Nevada of its finding that it does not
comply with the ADA as interpreted by Olmstead v. L.C. ex rel. Zimring, 527 U.S. 581 (1999).
Specifically, it found:

1. Nevada children who are appropriate for community-based services are placed in or at
serious risk of placement in segregated settings;
2. Nevada’s policies and practices result in unnecessary segregation of children; and

8 Mental Health America, The State of Mental Health in America 2024, 12; Mental Health America’s The State of
Mental Health in America 2022, 12; Mental Health America’s The State of Mental Health in America 2021, 11,
Mental Health America’s The State of Mental Health in America 2020, 17.

8 United States Department of Justice Civil Rights Division, Investigation of Nevada’s Use of Institutions to Serve
Children with Behavioral Health Disabilities, (October 4, 2022).
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3. Itis areasonable modification to serve children with behavioral health disabilities in the
community.%

Additionally, the DOJ found that the State does not ensure that key community-based behavioral
health services are available, nor maintain an adequate provider network for those services.®
Further, the State does not connect children with services that could prevent institutional
placements, nor with services they can return to in the community after leaving institutional
settings to ensure they remain successful in the community.®?

On January 2, 2025, after more than two years of negotiations, the DOJ reached a settlement
with the State of Nevada to correct the concerns it had identified.®® In this agreement, Nevada
made significant commitments to expand home- and community-based services, such as wrap-
around facilitation, mobile crisis and stabilization services, respite care, individual and family
therapy, behavioral support services, family peer support and youth peer support, with the aim of
allowing more children to remain in and return to their homes.** An independent reviewer was
appointed to monitor Nevada’s compliance.®® The State has five years to ensure the availability
of the services required pursuant to the agreement.*® Thus, at the time of publication, the
impacts of this settlement on our anemic system of care are uncertain and Nevada, like much of
the country, remains in a children’s mental health crisis.

Placement Options and Specialized Settings

Given the inadequate system of care in Nevada, it is important for children’s attorneys to
understand the levels of care available and to advocate, consistent with Olmstead, to keep their
clients in the least restrictive environment necessary to meet their individual needs.

Below is a list of possible placement settings in which children can receive treatment from least
restrictive and most desirable to most restrictive and least desirable:

Home, wrapped in community-based services;

Homes of relatives or fictive kin, wrapped in community-based services;

Foster homes, wrapped in community-based services;

Higher Level of Care (HLOC) foster homes - These are agency homes, where foster
parents are paid higher rates and receive additional training to care for children with
higher needs, as determined by formal assessment. Additionally, the agency typically
provides therapeutic supports like, individual, group, and/or family therapy and crisis
stabilization;

5. Qualified Residential Treatment Programs (QRTPS) - These are therapeutic group homes,
run by staff, where children with higher needs, as determined by formal assessment,

el N =

% See Id. at i.-ii.

%1 See Id.at 1.

92 See Id.

9 Department of Justice, Agreement between United States and Nevada, (January 2, 2025).
https://www.justice.gov/crt/media/1382941/dl.

% See Id.

% See Id.

% See Id.
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receive an array of therapeutic services and a high level of structure.;

6. Unlocked Psychiatric Residential Treatment Facilities (PRTFs) - This is an institutional
level of care for children with such high needs, as determined by assessment, that they
cannot be managed in a community-based setting;

7. Locked Psychiatric Residential Treatment Facilities (PRTFs) (also referred to in Nevada
as Residential Treatment Centers (RTCs)) - This is where children reside in a locked
psychiatric hospital for ongoing treatment. Treatment periods can range from 90 days to
over a year. With very few options in Nevada, many children needing this level of care
are sent to out-of-state facilities. This level of care must be recommended by a treating
professional and admission must be ordered and monitored by the court; and

8. Acute Psychiatric Hospitals - Youth can be admitted on an emergency basis for
stabilization if they are found to be a danger to themselves or others. Stays range from a
few days to a few weeks and require weekly monitoring by the Court.

In addition to this general continuum of placements, there are some specialized placements
designed to address specific needs. There are specific group homes for youth who are confirmed
or at risk of becoming commercial sexual exploitation of children (CSEC) victims. There are
also specialized treatment homes and programs for youth with juvenile justice involvement and
those who have been deemed juvenile sex offenders (JSO).

Medically fragile youth are sometimes placed in pediatric skilled nursing facilities (SNFs). This
is an institutional level of care with round-the-clock nursing and onsite therapies. Some children
are only there while they recover from an injury, severe illness, or surgery. Other more
extremely medically fragile youth may stay indefinitely. Because this is an institutional level of
care, and the children in these facilities are often babies and toddlers (very susceptible to
developing attachment issues), children’s attorneys should always be asking if the child’s needs
could be met in a community-based setting, like a relative home or foster home. The child’s
attorney should visit the child regularly in the facility and attend monthly staffings hosted by the
facility, monitoring when the child might be ready for discharge and pushing for appropriate
placements in the community when the child is.

Children with intellectual and/or developmental disabilities (IDD) such as Autism and Fetal
Alcohol Spectrum Disorders (FASD), often need specialized treatment and services. Desert
Regional Center (DRC), the state agency that provides services to individuals with IDD,
contracts with a few agencies that run host homes for this population. An Intermediate Care
Facility (ICF), a highly-structured institutional level of care, where Applied Behavioral Analysis
(ABA), an evidence-based intervention for Autism and FASD, is used throughout programming,
was recently added to the continuum of care. Similarly, one of the local psychiatric hospitals
recently developed a sub-acute level of care, also using ABA throughout, for youth with IDD
needing a slightly longer period of stabilization (30-45 days) as compared to neurotypical peers.

The more complex a youth’s needs are, the bigger the problem finding an appropriate placement
will become in the case. Youth with mental health+ needs — i.e. youth with mental health needs
and intellectual and/or developmental disabilities, substance abuse issues, medical issues (such
as diabetes or an eating or seizure disorder), juvenile sex offender designation, and or conduct
issues/juvenile justice involvement — are often extremely challenging to place. They often
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languish in Child Haven or detention and often overstay in hospitals and residential facilities due
to the lack of appropriate placements. Fierce and persistent advocacy is typically needed to push
the system and develop outside-the-box solutions for these complex youth.

The landscape of residential programming is always in flux and CAP continues to zealously
advocate with the Courts, and State and County leadership, to develop new and better
programming to fill in the holes in the continuum of care. Lawyers for children are, therefore,
urged to reach out to members of CAP’s High Needs Team with questions about current
placement options and levels of care. The High Needs Team hosts trainings and drop-ins and
leans in to support and coach children’s lawyers representing complex youth.

Further, CAP has adopted a High Needs Protocol to guide children’s lawyers in maintaining a
high level of consistent advocacy on these challenging cases. The protocol includes:

1. Ensuring the child has had appropriate assessments and that the recommendations from
the assessments are being followed;

2. Reaching out to the case worker and District Attorney (DA) to try to resolve placement
concerns, and possibly holding a Child & Family Team Meeting (CFT);

3. Putting the matter on calendar with the Court, either by Stipulation and Order, a Motion
to Place on Calendar, a Motion for Lack of Reasonable Efforts (LRE), or a Motion for
Immediate Appropriate Placement (samples are available);

4. Escalating the matter by asking for frequent status check hearings with increasing levels
of CCFS supervisors and management present; and

5. Setting the case for Multi-Disciplinary, Multiagency Team Staffing (MDT).

The MDT is a process by which leadership from CAP and various State and County agencies,
along with the child’s team come together to try to brainstorm solutions to overcoming barriers
to the child getting the placement and/or services the child needs. The case remains open with
return settings for staffing until the issues are resolved. If a children’s attorney has a case the
attorney believes could benefit from being staffed, the attorney should discuss the case with their
supervisor to learn more about the process.

Array of Assessments & Services

Appropriate assessments and diagnosis should drive services for a child. Accordingly, the
child’s attorney should be aware of the various types of assessments children often undergo.
These include:

1. Nevada Early Intervention Services (NEIS): This state agency, through contractors,
provides assessments and services for developmentally delayed and/or disabled children
0-3 years of age. The services can be provided in the home or at daycare and cover a
wide variety of developmental areas. They should follow an Individual Family Service
Plan (IFSP). While the free assessment and diagnosis of the delay are invaluable, the
services they provide are not typically at the level of intensity a child would get through a
private provider. Depending on the level of delay, the child’s attorney may ask CCFS or
the caregiver to pursue a referral from the child’s pediatrician for more intensive private
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services funded through Medicaid.

2. Child Find: This is the assessment and services the school district is federally mandated
to provide for children approaching three and older with a suspected disability. If the
child is found to have an eligible diagnosis after assessment, the school team will develop
an Individualized Education Plan (IEP), which will typically give the child access to
services in an early preschool setting and potentially throughout their school years.
Assessments by mental health providers, speech pathologists, occupational therapists, and
physical therapists: When starting services with any new providers, step one is
assessment with recommendations for treatment.

3. Psychological Assessments: These are assessments that evaluate an individual’s mental
health and behavioral functioning.

4. Neuropsychological Assessments: These include a battery of tests that connect how the
brain works with how the person thinks, feels, and behaves. Autism, intellectual
disabilities, and learning disabilities are diagnosed through this type of assessment.

Depending on the child’s needs, other specialized assessments, like genetics testing, hearing
tests, and developmental assessments may be recommended. Regardless of the type of
assessment, it should always result in a written document that makes recommendations for
treatment or further assessment.

With regard to therapy/counseling and mental health treatment, it is important to ensure the child
client is receiving services at the recommended frequency and intensity. It is also important to
ensure that the treatment and services provided are evidence-based and provided by a trauma-
informed specialist. Also, the type of service and modality used matters. For example, most
therapists do Cognitive Behavioral Therapy (CBT), a form of traditional psychotherapy or talk
therapy. There has been a promising increase in providers in this community trained in
Theraplay, Child-Parent Psychotherapy (CPP), and Parent-Child Interaction Therapy (PCIT). A
form of family therapy may be recommended for the child and caregiver. Often, the child and
caregiver work one-on-one with the therapist before working together in a family session.

Typically, counseling services are recommended one time per week for children. However, when
a child is going through a difficult period (i.e. dealing with grief and loss or going through a
transition), it might be appropriate to advocate for a deviation from that cookie-cutter approach
and ask that the therapist see the child two or three times per week for a short period. This will
require a little additional work from the provider to get the extra services covered by Medicaid,
but it can be approved if the provider documents justification for the increase.

If a child’s mental health needs are escalating, or if a child is stepping down from a higher level
of residential treatment, one time a week of therapy may not be enough to meet their mental
health needs. Other more intensive community-based outpatient services are available. Children
recommended for a higher level of treatment can attend a Partial Hospitalization Program (PHP),
which typically is all day, five days per week. One disadvantage is that the child cannot attend
school while going to PHP. A slightly lower level of care option that does allow the child to
remain in school throughout the day and then receive treatment 2-3 hours after school, typically
three days per week, is an Intensive Outpatient Program (IOP). For younger children needing
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more intensive stabilization services, Day Treatment, which is 4 half-days per week for 3-6-year-
olds, and Latency Age Day Treatment, which is after school for 7-11-year-olds, is available.

Some children may require speech and or feeding therapy, occupational therapy, and/or physical
therapy, all of which can be provided in the therapist’s office or in the home. Other children may
need specialized therapies like vision therapy, recreational therapy, equine therapy, and/or life
skills training.

Children with Autism or Fetal Alcohol Spectrum Disorders (FASD) may benefit from Applied
Behavior Analysis (ABA) which is an evidence-based and scientifically-based treatment
focusing on data collection to ensure effectiveness. It is highly structured and focuses on
antecedents, behaviors, and consequences. ABA providers, unfortunately, have long waiting
lists and limited availability. Thus, it is important that the child’s attorney advocate for timely
diagnosis and referrals. Autistic children should qualify for Nevada’s Autism Treatment
Assistance Program (ATAP), which can help identify providers and cover the costs of supplies
and other expenses not covered through Medicaid. The agency’s Nurse Case Management Unity
(NCM) assists with ABA referrals and ensures the child has the necessary paperwork, which is
very specific, in order to be able to qualify for ABA through Medicaid.

Admissions to Locked Facilities

At some point, a client with significant mental health needs may be admitted to a locked
psychiatric hospital. For youth in foster care there are specific requirements that govern these
admissions, which can be broken down into two categories. The first are acute hospitalizations,
emergency admissions to stabilize a child and prevent harm to the child or others. The second
type of hospitalization is a placement in a Residential Treatment Center, discussed on page 136.
These are typically relatively short stays that range on average between a few days and two
weeks. If a youth has a series of acute admissions or escalating troubling behaviors, their
psychiatrist may recommend a stay at a residential treatment center. This is living in a locked
treatment setting to receive longer-term care, typically for at least 90 days, but often much
longer.

Acute Admissions

The court process for acute admissions is that if a child is admitted to a locked facility on an
emergency basis and is not released within 5 judicial days, the agency must file a Mental Health
Petition. The mental health petition will have the same base number as all other filings in the
case, but will end in -M1, -M2, -M3, etc. The filing of the petition means the case will be set on
the next Thursday’s Mental Health Calendar. At the time of publication, these matters are being
heard every Thursday at 2:00 p.m. before Judge Gibson. During the hearing County Clinical will
provide an update on the youth and all parties may share updates and concerns. The case will be
reviewed weekly until the child is released.

NRS 432B.6077 sets out the requirements of the petition. It must be accompanied by a
certificate of a treating professional stating that the professional has examined the child and has
concluded that the child is “a child with an emotional disturbance.” Further, because of that
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condition, “the child is a person in a mental health crisis” and “presents a substantial likelihood
of serious harm to himself or herself or others. . . if discharged to a less restrictive appropriate
environment.” The statute also indicates that if the child refuses to make themselves available
for an examination by a professional, the petitioner (i.e. the agency), may provide a sworn
statement similar to the one described above. This would be incredibly unusual, and the child’s
attorney should urge the child to undergo the examination by the professional.

The child may oppose the petition orally at the hearing or by filing a written opposition. In
practice, written oppositions are not typically filed because of how quickly these matters come
on for hearing given their emergency nature. The hearing process is set out in NRS 432B.6076.
It explains that the child may consent to continue the emergency admission, and the Court may
order the admission if it finds that continuing the admission is in the child’s best interest. Absent
the child’s consent, the Court may only order the continued admission if it finds by clear and
convincing evidence that the child is a child with an emotional disturbance and is a person in a
mental health crisis and presents a substantial likelihood of serious harm to self or others, if
discharged to a less restrictive appropriate environment.

The Court must issue a written order that includes specific findings regarding the criteria set out
above and either order the continued admission or order the discharge of the child from the
facility. If the child is over 16 and ordered admitted, the Court must give notice within five days
to the Central Repository for the Nevada Records of Criminal History, for inclusion in the
appropriate database of the National Instant Criminal Background Check System. This provision
does not apply if the child stipulates to the continued admission in the facility.

Pursuant to NRS 432B.6078, the child or guardian opposing the petition may request a second
examination of the child. The Court shall authorize this and it must be completed not later than
six days after the authorization. It cannot be done by the same professional who has
recommended admitting the child as part of the petition, nor any professional employed by or
affiliated with the facility where the child is admitted. The agency will pay for it if not covered
by Medicaid.

“Person in a mental health crisis,” as used in the statute above is defined in NRS 433A.0175. It
is a person who has a mental illness and “whose capacity to exercise self-control, judgement and
discretion in the conduct of the person’s affairs and social relations or to care for his or her
personal needs is diminished, as a result of the mental illness, to the extent that the person
presents a substantial likelihood of serious harm to himself or herself or others as determined
pursuant to NRS 433A.0195.” 1t specifically excludes a person whose capacity is diminished by
“epilepsy, intellectual disability, dementia, delirium, brief periods of intoxication caused by
alcohol or drugs, or dependence upon or addition to alcohol or other substances, unless a mental
illness that be diagnosed is present” and contributes to the person’s diminished capacity.

A “person deemed to present a substantial likelihood of serious harm to himself or herself or
others” is defined by NRS 433A.0195 as someone who, without care or treatment, is at serious
risk of:

1. Attempting suicide or homicide;
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2.

3.

Causing bodily injury to himself or herself or others, including without limitation, death,
unconsciousness, extreme physical pain, protracted and obvious disfigurement, or a
protracted loss or impairment of a body part, organ, or mental functioning; or

Incurring a serious injury, illness, or death resulting from complete neglect of basic needs
for food, clothing, shelter, or personal safety.

In considering whether to issue or renew the order, pursuant to NRS 432B.6079, the Court must
consider:

1.

2.

3.
4.

5.
6.

The reports of any examinations or evaluations of the child by a person qualified in the
field of psychiatric mental health;

Any information concerning whether the child presents a substantial likelihood of serious
harm to himself, herself, or others, provided by a psychiatric mental health professional,
the child welfare agency, an adult caretaker knowledgeable about the child, or a guardian
ad litem (i.e. CASA);

The wishes of the child;

The best interests of the child, including whether the child might experience any
psychological trauma from the continued admission;

Any alternative treatment options; and

Any other information the Court deems relevant concerning the child.

Expiration and renewal of the order for continued emergency admission are governed by NRS
432B.608. If the Court orders the continued admission, the order must be interlocutory, and the
child must be discharged within 14 days after the order is issued if it is not renewed. A facility
may unconditionally release a child without prior order of the Court, upon written
recommendation of the treating professional. To do so, the facility must notify the agency and
the agency must notify the parties and the Court. The notice must include that the release is
clinically appropriate and that the child can be safely and effectively treated in a less-restrictive,
appropriate environment.
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Practical Advocacy Tips for Acute Hospitalizations
Visit the Youth

Staying in a locked hospital, with other youth who are unstable, can be very frightening and
overwhelming for the client. Try to see the client as soon as possible after admission and
frequently until discharge. The caseworker will likely need to provide the lawyer with a code to
gain access to the client and ensure the attorney is on the client’s call and visitor list. To save
wasted time and hassle, call or email the case manager at the hospital to arrange a visit in
advance. Be sure to gain an understanding from the client of what led to the admission and the
client’s position regarding staying or being discharged.

Attend Treatment Team Meetings (TTMSs)

Hospital treatment teams are typically weekly and by phone or video, often with little advanced
notice. County Clinical and the person legally responsible (PLR) for treatment and medication
decisions should always be present. It is very important that the child’s attorney participate, as
this is where medication changes, discharge planning, and possible recommendations for
longer-term residential treatment will be discussed. If the child’s attorney is unavailable, he or
she should reach out to the High Needs Initiative Team to see if they can assist. Keep in mind
that the hospital psychiatrist is often just meeting the youth and typically has very little history
compared to the child’s attorney and other team members. Also, pursuant to NRS 433B.311,
the psychiatrist should be consulting with the child’s outside treating professionals. Despite the
fact that this has been the law since 2021, it is rarely happening, and the child’s attorney should
remind the hospital psychiatrist of this obligation.

Advocate for Appropriate Discharge Planning

The child should return to a placement, not Child Haven, whenever possible. This may require
some advocacy by the child’s attorney. The child’s attorney should inquire what treatment for
the client will look like upon discharge and whether the child might need some step-down
services like a partial hospitalization program (PHP) or intensive outpatient program (I0OP). A
re-entry meeting with the school will be needed at the time of discharge to ensure a smooth
transition back to the school setting. If the child’s attorney is dissatisfied with the discharge
plans, this can be raised during the weekly mental health court hearing.

Residential Treatment Centers

If a client is very unstable, has increasingly concerning behaviors and/or multiple acute hospital
admissions, there may come a point when a psychiatrist, often one at one of the acute hospitals,
suggests that the client needs more long-term treatment in a residential treatment center (RTC),
also known as a locked Psychiatric Residential Treatment Facility (PRTF). There are a few
PRTFs in Nevada, but many times, due to the limited resources, Nevada youth are referred to
programs in other parts of the country. Some residential programs are generalized and others are
very specialized for youth with specific needs like a neurodevelopmental disability or brain
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injury, substance abuse issues, eating disorders, or juvenile sex offenders. While some clients
may want to pursue more intense treatment, many clients oppose the idea of living in a locked
facility, often out of town and away from their team and support systems. Because a lengthy
residential stay is a deprivation of liberty, CAP passed legislation in 2005 to ensure youth in
foster-care have due process rights before being sent to these facilities.

The court process is that if a treating professional recommends placement in a locked treatment
facility, CCFS must file a petition, attaching a letter from the recommending treating
professional. Filing of such a petition, which is separate and apart from any acute petition that
might be pending, results in a hearing on the next week’s Mental Health Calendar. At the time
of publication, Judge Gibson is conducting Mental Health Court on Thursdays and residential
petitions are heard at 1:30 p.m. The issue is rarely resolved at the initial hearing on the petition,
and the matter is often continued out for a week or a few weeks. The child’s attorney often
needs time to discuss the petition with their client. The child is entitled to a second opinion, as
well as an evidentiary hearing if the child disagrees with the recommendation. If the youth
agrees to go or if the Court orders the youth to go after an evidentiary hearing, the Court enters
an order for admission which initially expires at the end of 90 days. The Court typically holds
status checks every 30 days, monitoring the youth’s progress in treatment and usually having the
youth participate from the facility via video.

A facility” is defined by NRS 432B.60812 as a psychiatric hospital or facility that provides
residential treatment for mental or behavioral health care, where a child with an emotional
disturbance will be admitted to a locked unit that prevents the child from leaving the facility.

NRS 432B.60814 sets out the requirements for a child in foster care to be admitted for residential
treatment. The agency shall not place a child in a facility for nonemergency mental health
treatment unless it has petitioned the Court for placement, and the Court has ordered placement.
A proceeding for the admission of a child to such a facility may be commenced by the filing of a
petition. Much like an acute petition, the petition for residential treatment must be accompanied
by a certificate from a psychiatric professional who has treated the child. The professional must
conclude that the child is a child with an emotional disturbance and, because of that condition,
presents a substantial likelihood of serious harm to himself, or herself or others, if allowed at
liberty. It must also conclude that the child cannot be safely and effectively treated in a less
restrictive environment that is appropriate for the child.

Similar to the acute petition, if the child refuses examination by the professional, the petitioner
may submit a sworn statement instead of the certificate, but this would be incredibly unusual. A
child or the parent or guardian may oppose the petition orally or by filing a written opposition.
Again, a written opposition is not the norm.

The hearing process is set out in NRS 432B.60815. The court may only order the admission of a
child to a residential facility if it finds by clear and convincing evidence that the child:

1. Is achild with an emotional disturbance;
2. Because of that condition, presents a substantial likelihood of serious harm to himself or
herself or others if allowed at liberty; and
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3. Cannot be treated in a less restrictive environment that is appropriate for the child.

The Court must issue a written order that includes specific findings regarding the criteria set out
above. The order must be interlocutory and subject to periodic review. If the child is over 16 and
ordered admitted, the Court must give notice within five days to the Central Repository for the
Nevada Records of Criminal History, for inclusion in the appropriate database of the National
Instant Criminal Background Check System. This provision does not apply if the child stipulates
to the continued admission in the facility.

Pursuant to NRS 432B.60816, the child or guardian opposing the petition may request a second
examination of the child. The Court shall authorize this, and it must be completed not later than
45 days after the authorization. It cannot be done by the same professional who has
recommended admitting the child as part of the petition, nor any professional employed by or
affiliated with the facility where the child is admitted. The agency will pay for it if not covered
by Medicaid. It should include an evaluation of the diagnosis of the child, risk of harm posed by
the child to himself, herself, or others, and whether the child is capable of being safely and
effectively treated in a less-restrictive, appropriate environment. It should also include
recommendations concerning the placement of the child and the level of care required by the
child.

In considering whether to issue or renew the order, pursuant to NRS 432B.60817, the Court must
consider:

1. The reports of any examinations or evaluations of the child by a person qualified in the
field of psychiatric mental health;

2. Any information concerning whether the child presents a substantial likelihood of serious
harm to himself, herself, or others, provided by a psychiatric mental health professional,
the child welfare agency, an adult caretaker knowledgeable about the child, or a guardian
ad litem (i.e. CASA);

3. The wishes of the child;

4. The best interests of the child, including whether the child might experience any
psychological trauma from the court-ordered admission;

5. Any alternative treatment options; and

6. Any other information the court deems relevant concerning the child.

Expiration and renewal are governed by NRS 432B.608. If the Court orders placement of the
child into the residential facility, the order expires at the end of the 90-day period if the facility
does not release the child sooner. The agency may petition the Court, prior to the expiration, for
a 60-day renewal period. The renewal petition must set out the reasons why further treatment in
a facility is in the best interest of the child. The Court must find by clear and convincing
evidence that the child cannot be safely and effectively treated in a less-restrictive, appropriate
environment. A facility may unconditionally release a child without prior order of the Court
upon a written recommendation of the treating professional. At least 30 days prior to the
discharge, the facility must notify the parties. The notice must include why the release is
clinically appropriate and that the child can be safely and effectively treated in a less-restrictive,
appropriate environment.
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Opposing a Petition for Residential Treatment - Advocacy Tips

Because the process outlined above can often take weeks or months, it is fairly typical for a
youth to be released from an acute hospitalization, back into the community. The youth’s
ability to maintain in the outpatient setting during the pendency of the petition process is
hugely important, and it is imperative that the child’s attorney impress this upon the client. A
client’s stability in the community for weeks leading up to a trial on the petition becomes
evidence that the child can be safely and effectively treated in a less-restrictive environment.

The evaluator doing the second opinion will certainly receive input and perceptions from the
agency. With the client’s permission, the child’s attorney should also provide input directly
and arrange input from others that might help the client’s position.

The child’s attorney should ensure that less restrictive alternative placements and necessary
supportive services have been explored.

1. Can the current or previous placement be preserved with additional supports and
services?

2. What services have been recommended? Provided? For how long? Has there been
continuity of care?

3. Has an Intensive Outpatient Program (IOP) or Partial Hospitalization Program (PHP)
been tried?

4. Have other higher-level of care options like QRTP and unlocked PRTF been tried?

If it becomes clear that the client will likely be ordered to be admitted to residential treatment,
can a benefit to the child be negotiated if the child agrees to go? Maybe staying in-state or
admission to a preferred program can be negotiated. However, note that acceptance by the
facility, bed availability, and Medicaid approval are all factors that weigh in to such
considerations.

While a client is in a residential treatment setting, it is important that the attorney closely monitor
the child’s progress and well-being. This can be done through participation in regular treatment
team meetings (TTMs), which are usually held by the facility at least monthly. The child’s
lawyer should schedule phone and video visits often and try to see the youth in person if
possible. Medicaid may be able to assist with funding for out-of-state travel. The attorney
should also request copies of incident reports from the facility in real time and try to have the
youth available by video for monthly status check hearings with the Court.

Discharge planning should start on the day of admission. The attorney should review statutory
requirements regarding discharge and admission in both child welfare and education law. See
NRS 432B.6081, NRS 432B.60819 and NRS 432B.60847. The attorney should also ensure the
child’s Educational Decision Maker (EDM) is in close contact with the facility regarding
educational progress and needs and is coordinating with the home school. If a placement
resource upon discharge is known, the lawyer should ensure the placement is included in the
process, such as through family therapy and TTMs. The lawyer can keep the court involved in
the process of discharge planning through monthly status check hearings. As discharge
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approaches, the lawyer should ensure arrangements have been made for step-down and wrap-
around services.

A Word of Caution about Residential Treatment

Evidence of the effectiveness of residential treatment is hard to come by. In fact, one recent
study found that 38% of youth who discharged from psychiatric treatment centers nationally
were readmitted within one year of discharge, with over half readmitted within 90 days.%’

The potential negative impacts of lengthy residential treatment stays on youth should not be
underestimated. It is far too common that youth come out feeling more traumatized than
before they went in.

A recent North Carolina study of PRTFs found that residential treatment settings may be
overutilized for youth in foster care to provide structured placement options.*® It further found
that youth are often removed from their homes to access mental health treatment when their
needs exceed their families’ capabilities.®® They also found that about 1/3 of youth returned to
a PRTF after discharge, typically within 18 months.1%

Residential treatment is big business. Five-year expenditures for residential placements by
North Carolina Medicaid alone from 2018 through 2022 were $557 million, or over $100
million per year.1%

Person Legally Responsible

As a result of concerns about overmedication of foster youth, the legislature enacted statutory
provisions regarding who must consent for medication for foster youth. These are codified in
NRS 432B.4681-469, which require the Court to appoint a person legally responsible (PLR) to
give informed consent before a psychotropic medication may be prescribed for a foster child.
Similarly, informed consent is needed whenever medications change. Obtaining a PLR begins
with the District Attorney filing a petition in Court. The child’s attorney should be served with a
copy of the petition and plan on being in Court for the hearing. Typically, if a parent is
appropriate and involved, the Court will be hesitant to take this right away from the parent. If
the parents are unavailable, uninvolved, or inappropriate in some way, a relative or someone
known to the child and familiar with the child’s history is a preferable choice for PLR. When
another suitable option is not available, the Court will appoint the agency’s Nurse Case
Management Unit (NCM). Although the statute allows for it, under no circumstances should it
be the attorney, CASA, or foster parent because of potential conflicts of interest.

%Fontanella, C. A. The influence of clinical, treatment, and healthcare system characteristics on psychiatric
readmission of adolescents. American Journal of Orthopsychiatry, 78(2), 187-198. (2008).
https://doi.org/10.1037/a0012557.

9%paul Lainer et al., Psychiatric Residential Treatment Facilities for Child Behavioral Health Services in North
Carolina Medicaid (May 22, 2024) https://doi.org/10.1101/2022.12.21.22283789. 2024.

% See Id.

100 See Id.

101 See Id.
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The statute further sets out requirements for the person acting as PLR, such as that they must
know the child’s allergies and past and current history of illness, treatment, and family illness
and treatment. They must have current information on the child’s emotional, behavioral,
educational, and related needs and attend each medical appointment. NRS 432B.4687(4) sets out
additional specific approval that must be given by the PLR in certain instances. The PLR must
specifically approve:

1. Any medication being used in a manner that has not been approved by the FDA,
including for a child who is of an age or for a condition for which the use of the
medication has not been tested or approved;

2. Any psychotropic medication being used by a child under the age of four;

3. The concurrent use of a child of three or more classes of psychotropic medication; and

4. The concurrent use by a child of two psychotropic medications of the same class.

The agency’s Nurse Case Management Unit (NCM) is very accessible. If a child’s lawyer has
questions about a diagnosis, medication, or why a particular medication is being used, the lawyer
is urged to reach out to NCM and ask questions and discuss concerns.

Psychotropic Drugs, Chemical Restraint, and Overmedication Concerns

Children in foster care are prescribed psychotropic medication at rates far greater than children
who are not in care. While some psychotropic medications may benefit a child, there are serious
concerns regarding the overmedication of children in foster care, resulting in severe side effects.
One medication in particular, Risperdal, was the subject of a lawsuit against the pharmaceutical
company. Another concern is the inappropriate use of psychotropic medication by foster parents
to control a child’s behavior or as a substitute for therapy. Finally, there was concern that
psychotropic medications were being prescribed with little or no administrative oversight, for
purposes that served the interest of the caregivers rather than the child.

It is undeniable that many psychotropic drugs are the wonders of modern medicine and that
mood-altering drugs can cause significant, positive behavioral changes in adults. However,
many modern psychotropic drugs have had little or no research into the safety of their
administration to children or their potential long-term effects on a developing brain and body.
The administration of these drugs may manifest itself in noticeable ways: semi-comatose or flat,
“zombie-like” affect, lethargy, inability to focus, mental slowness, drooling, twitching, sudden
weight gain or weight loss, etc.

In addition, seldom will the client be on a single drug. Rather there will be a pharmaceutical
cocktail of psychotropic drugs that will be administered to him on a daily basis, despite the
absence of research into potential drug interactions and adverse physical effects when multiple
drugs are given to young children.

Moreover, the mere administration of mood-altering drugs may have psychological effects on the
client: he learns he is not responsible for his own actions, he may come to see himself as
somehow deficient or “defective”, he learns to use drugs to deal with social/academic problems,
and he suffers the stigma of being labeled with a psychiatric disorder (with potential long-term
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consequences for future employment or education opportunities or even obtaining a driver’s
license).

If the client is medicated to an alarming state, there are several things the child’s lawyer might
do. First, learn the client’s medical history. Request copies of his medical chart and previous
medical records to get a current list of the medications he or she is being given. Review all
hospitalization records, and especially note the Nurse’s Notes, which often include the details
and behavioral characteristics that led to the administration of the drugs. It is important that the
lawyer elicit from teachers, parents, and other adults who know the client, what his behavior was
before the drugs were administered.

Second, talk to the client. Does the client feel the medications help? Are they having side
effects? Does the client want to take the medication?

Third, attend treatment team meetings and/or schedule a meeting to talk to the mental health
professional who prescribed the medications and NCM, if they are PLR. Make the following
inquiries:

1. What is the child’s diagnosis?

2. What are the name(s) of his current medications? Are they known by other names? Are
there alternatives? Are the medications addictive? Can they be abused?

3. How will each individual drug help the client? How long before an improvement should
be seen? How long will they continue administration without this improvement before his
medication is changed?

4. What is known about the drug’s use in children of the client’s age: efficacy, known
adverse effects, and rare or serious side effects?

5. Were laboratory tests done before the medications were administered? Will any tests
need to be done while the client is taking the medication?

Fourth, learn about the prescribed drugs, including the manufacturer’s recommendations
(indications and contraindications), side effects, and whether they have been clinically tested on
children. Information can be found in the most recent version of the Prescribers’ Digital
Reference (PDR)%,

Fifth, if after the above inquiry and discussion, the child’s lawyer still has signficant concerns,
and the client has concerns, the lawyer should file a Motion to ask the Court to order a second
medical opinion as to the type and amounts of medications that are safe and appropriate for a
child the client’s age, in the client’s condition. NRS 432B.560 specifically gives the court the
authority to order the child to undergo “any such medical, psychiatric, psychological, or other
care or treatment as the court considers to be in the best interests of the child.”

Sixth, develop strategies for the hearing on the Motion. Since any restraint placed upon a child in
protective custody should be the least restrictive type and amount, you may be able to
demonstrate that no alternatives were first tried before drugs were administered. Be prepared
with documentation (the PDR, for example) of side effects. In the case of individual drugs — they

192 The PDR is published by ConnectiveRX and is available online at http://www.pdr.net.
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were probably not clinically tested on children. In the case of multiple drug therapies, there is
little, if any, research into drug interactions. Long-term effects of these drugs on developing
brains and bodies are unknown. The lawyer can challenge the diagnosis — there are no known
“organic correlates” (physical findings) that diagnose “behavior disorders” — their diagnosis is
entirely subjective. The lawyer can demonstrate that no blood tests, ECG, EEG, MRS, CT, or
PET scan, or other objective tests were completed before diagnosis. There is no “treatment
specificity” for behavior disorders — if a child has seen multiple doctors, the child has probably
been given a laundry list of different psychotropic drugs. Most importantly, the lawyer needs to
develop the idea that the drugs are not being used to address any empirically identified physical
pathology, but rather to treat behavior. Additionally, medication has not been shown to
effectively treat trauma.

Children under medication are “reviewed” by a psychiatrist every 30 days, to verify the
appropriateness of the prescriptions. These can be cursory or perfunctory reviews. Although it
is not typical for the child’s lawyer to regularly attend these appointments, if the lawyer has
medication concerns, the lawyer should attend this medical review with the prescribing
psychiatrist to ensure that this review of the client’s medications is comprehensive. It is also
imperative to counsel clients on the importance of speaking openly with their treating
psychiatrist and being honest about how medication is making them feel and whether they think
it is helping. If a client reports not feeling heard by their psychiatrist or PLR, the attorney should
attend the next appointment to support the client in communicating the client’s concerns and
frustrations. With the client’s permission, the lawyer can also share the concerns with the PLR
prior to the appointment.

The Child Welfare League reports that more than 80% percent of children and teens in foster
care have significant mental health issues compared to 18-22% in the general population.%
With roughly 3300-3500 children in foster care in Clark County at any given time, it is
understandable that a burdened child welfare/children’s mental health system sees psychotropic
medication for children as a “quick fix”. However, what is understandable is not excusable —
children in foster care should not have their physical or mental health compromised in order to
make their numbers “more manageable.” Vulnerable children should not be subject to potent
drugs simply to make them submit to a system that fails to meet their needs.

Remember, although the law does not require the client to consent to taking psychotropic
medications, the Foster Children’s Bill of Rights provides that children have the right to refuse
medication that makes them feel bad.

Finally, if the client is an older child, the lawyer needs to discuss career plans. Psychotropic
medications can derail careers in the military, security, and law enforcement. If there is a chance
the client’s future may be headed in this direction, make sure the PLR and the psychiatrist are
aware.

103 Child Welfare League of America, Policy Brief, posted as https://www.cwla.org/wp-
content/uploads/2024/04/2024 PB_HT_MentalHealth e.pdf (last visited July 2, 2025).
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Help & Support is Available

Representing children and youth with high needs can be very challenging. Additionally, the
landscape of programs and services is constantly changing. CAP’s High Needs Initiative Team,
under the direction of the Mental Health Initiatives Manager, is available to assist and support
attorneys striving to provide quality representation to complex youth. Reach out for help as
needed!
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Chapter 17 — Education Advocacy

Introduction

Children and youth who are, or have been in out-of-home care face extra challenges: more than
50% of children or youth in care drop out of school before graduation, a rate that is twice as high
as the dropout rate for all students. Nevada’s graduation rate for students in care is also
approximately 20% lower than the national average for youth in care.

Children and youth who are, or have been, in out-of-home care are two or three times more
likely than other students to have disabilities that affect their ability to learn. Numerous studies
have confirmed that foster children perform significantly worse in school than do children in the
general population. The educational deficits of foster children are reflected in higher rates of
grade retention, lower scores on standardized tests, and higher absenteeism, tardiness, truancy
and dropout rates. The poor academic performance of these children affects their lives after
foster care and contributes to higher than average rates of homelessness, criminality, drug abuse,
and unemployment among foster care “graduates."

What are the causes of these poor educational outcomes? First, most children in foster care bear
the scars of physical and emotional trauma, such as prenatal exposure to alcohol, tobacco and
other drugs; parental abuse, neglect and abandonment; exposure to violence in their homes and
communities; separation from their birth families; and frequent changes in foster placement.
These experiences place children at great risk of developing physical, emotional and behavioral
disorders that interfere with learning. 1%

PRACTICETIP

Advocating with the Clark County School District (CCSD) is a specialized, idiosyncratic
practice. The information that follows is not meant to encourage all CAP attorneys to engage in
Special Education advocacy, but rather to help you recognize when Special Education issues are
presented in your case so that you engage the assistance of the Special Education Advocates and
Attorneys at Legal Aid Center at the earliest possible moment, in order to get your client the help
he needs. On the other hand, if your client will be present at any meetings related to his special
education needs, it may be important for you to be present, as well as the Special Education
Advocate, to reassure your client that you continue to look out for his interests.

School of Origin

What Is School of Origin?

School of Origin is defined as the school a child is enrolled at prior to being placed into foster
care or before moving to a new foster family.

104 Educating Children in Foster Care, Steve Christian, National Conference of State Legislatures,
http://www.ncsl.org/programs/cyf/cpieducate.pdf,
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Things You Should Know

1. Children should typically remain at their school of origin. Under Nevada law, there is a
presumption that the child should remain at their School of Origin unless moving schools
is in the “best interest” of the child'®.

2. If moving, the child must be immediately enrolled in the new school. DFS is responsible
for ensuring that the child is immediately enrolled into the new school even if the
necessary paperwork has not been filed.

3. Transportation to the School of Origin is provided. If a child is moved to a new
placement, but is remaining at their School of Origin, DFS is responsible for providing
and paying for reasonable transportation to the School of Origin.

4. A child who leaves for foster care must remain at their School of Origin. The child must
remain at the school until the end of the school year unless the child’s parent/guardian
elects to have them enrolled at a new school.

What Is Special Education?

Special education is a program or course of instruction individually designed to meet a child’s
unique educational needs. It consists of teaching, services, and support for children with
disabilities so that they can progress in school. The federal standard for adequate special
education is education which is free, appropriate and public (“FAPE”) with specially designed
instruction and related services to allow a student to make reasonable progress in light of their
unique circumstances in the least restrictive environment. What each student with additional
needs requires looks different, thus each provision of special education should look different for
each child. For students in care, it is not uncommon for their need for special education to have
been overlooked for many years. The first step in determining whether a child qualifies for
special education is determining whether the child has a disability under the Individuals with
Disabilities Education Act (IDEA). The second step is to show that the child needs special
education services or that the disability adversely affects the child’s educational performance.
The following disability categories fall under the IDEA:

Autism

Blindness or Other Vision Problems

Brain Injury

Deaf-Blindness

Deafness or Other Hearing Problems
Developmental Delay (for younger children)
Emotional / Behavioral Problems

Health Impairments (such as ADD/ADHD, Fetal Alcohol Syndrome, and Tourette’s
Syndrome)

9. Specific Learning Disability (such as Dyslexia)
10. Intellectual Disabilities

NGO~ wWdE

105 NRS 388E.105 (1).
16 In Nevada, children may only be eligible for an IEP for Developmental Delay until the age of 6. At that point,
they must be reassessed for a different eligibility category or exited from their IEP.
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11. Orthopedic Disability
12. Speech or Language Impairment

What Are Special Education Programs for Children and Who Qualifies?

IDEA Program for Infants and Toddlers with Disabilities — Part C

IDEA includes a grant system to help states develop a system to provide comprehensive early
intervention services for children, birth through 2 years, with disabilities. At risk infants and
toddlers should be evaluated for Early Intervention (EI) services through Nevada’s Early
Intervention Services System, part of the Nevada Department of Health and Human Services. El
services are essential for developmentally delayed children to reach their full potential, include
evaluations; physical, occupational, and speech therapies; vision, social work, nutrition and
psychological services; and service coordination.

A child will be deemed eligible for El services if he meets any of the criteria below through
medical diagnosis, test scores from standard evaluation tools or by informed clinical opinion.

1. A child exhibits a minimum of fifty percent (50%) delay of child's chronological age
(adjusted for prematurity) in any one of the areas listed below or a minimum of 25% delay
of the child's chronological age (adjusted for prematurity) in any of the two areas listed
below:

a. cognitive development (learning/ understanding);

b. physical development, including motor, vision and hearing;
c. communication development (speech/language);

d. social or emotional development; or

e. adaptive development (self-help).

2. Children will also be eligible who have a diagnosed physical or mental condition that has
a high probability of resulting in developmental delays.

PRACTICETIP

Early intervention services are provided at no cost to families. With a parent’s permission,
health insurance may be used to assist with service costs. The early intervention program is
responsible for any co-pay or deductible for those services. After the initial evaluation
determines a child is eligible for services and supports, a service coordinator, and possibly other
team members, will meet with the parents, share information, ask about the family’s routines and
what people and places are important to the child. The service coordinator will determine what
the parents’ concerns and priorities for the child and family and what outcomes (or changes) the
family would like to work on, and will schedule an Individualized Family Service Plan (IFSP)
meeting. By Federal Law, this meeting must be held within 45 days from the date of referral for
services and may not be held without a parent or legal guardian being present. The IFSP
describes the child’s present levels of development, the desired outcomes for the child and
family, and the services and supports necessary to meet them. This is the family’s unique plan
for services. Keep in mind that EI makes recommendations, not diagnoses.
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IDEA Program for Preschool Children — Section 619 of Part B

IDEA also includes a grant system to provide free appropriate public education for children, ages
3 through 5 years, with disabilities. The preschool special education program is called Early
Childhood (EC) services, referred to as “Child Find” in Nevada. Special education and related
services must begin on the child’s third birthday for children served in an EI program. For those
children referred for an evaluation, services must begin 60 school days before their third birthday
if they are found eligible. The test for eligibility is whether the preschool child has a disability,
which will adversely affect his or her educational performance.

The Early Childhood Special Education Outcomes, a requirement of the Nevada Office of
Special Education Programs (OSEP), requires that each school district assess all preschoolers
with IEP's to determine outcomes in the following areas: (1) positive social/emotional skills, (2)
acquisition and use of knowledge and skills (including early language/communication and early
literacy), and (3) use of appropriate behaviors to meet their needs. All preschoolers who are
eligible for special education and who are receiving services under an IEP must be assessed.
Typically, children will be assessed at 2 points: upon entry to preschool special education and at
exit from preschool special education (e.g., move to kindergarten, exit special education through
re-evaluation, etc.).

If a preschool child is found eligible for EC services, an IEP should be developed before the
child is 3 regardless of whether the child received El services. The services in the IEP should be
in effect beginning on the child’s third birthday. Just as with children receiving El, preschool
children in protective custody need foster parents (or a volunteer education advocate) to consent
for evaluations and special education placement.

PRACTICETIP

Caseworkers need to be reminded of the critical importance of getting appropriate EI and EC
services as soon as possible. While you are not expected to be a child development expert, being
familiar with and then asking the child’s caregiver about their progress on expected
developmental milestones will allow you to gain invaluable information to advocate for your
client’s special education needs, even at an early age. The clock is ticking fast in the early years,
and the human and monetary cost of not having these services available at the earliest possible
time is momentous.

IDEA Programs for School Age Children (5-22)

CCSD is responsible for identifying students who may be in need of special education services
and conducting evaluations of school age children to determine their eligibility for special
education services. A parent or volunteer education advocate can request an evaluation, in
writing, to the child’s school Principal, with a copy to the school’s Special Education
Information Facilitator (SEIF). Alternatively, the school may identify a student as potentially in
need of special education services and recommend conducting an evaluation to the student’s
educational decision maker.
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If your client has not already been found eligible for special education but you have reason to
believe he may qualify, you should refer the matter to Legal Aid Center’s Education Advocacy
Program, who can assign a Special Education Advocate to work directly with the student’s
educational decision maker in navigating the special education system. Note that although
anyone, including you, can request an evaluation, the school must get a “parent’s” informed
consent before conducting an evaluation under Federal Law. See 20 U.S.C. §1414(a)(1)(D)(iii).

The following are non-exhaustive examples of when an evaluation should be requested:

Bad grades

Low test scores

Speech is hard to understand

Difficulty following directions

Difficulty paying attention

Gets frustrated with school work

Frequently gets in trouble/suspended

When outside evaluations indicate learning problems or disabilities.
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In addition to requesting an evaluation through school, or if you believe the evaluation is
insufficient, your client’s caseworker can arrange for a neuropsychological exam (“neuropsych”)
that may then be provided to the school to facilitate appropriate special education services.

Understanding the role of Educational Decision Makers (EDM) and Volunteer Education
Advocates (VEA)

NRS 432B.462 requires that every child in the foster or dependency system be appointed an
EDM to act on their behalf with all matters related to education. By requiring an appointment of
an EDM as soon as a petition is filed and no later than at the disposition hearing, this law ensures
that children do not lose access to essential educational services due to the absence,
unavailability, or unwillingness of a parent to participate in their student’s education.

What is an Educational Decision Maker (EDM)?

EDMs are individuals appointed by the court to work together with school personnel, child
welfare professionals, and others to ensure that children who are in dependency care have school
stability, achieve academic success, and have access to needed services. Legally, EDMs step
into the role of the parent. They negotiate and approve all proposed services and handle
disciplinary issues that arise in school. NRS 432B.462 mandates that the court appoint an EDM
for a child as soon as possible after a petition is filed, but no later than the date of the disposition
hearing. It is presumed to be in the student’s best interest for their parent to be appointed as the
Educational Decision Maker, but an order must issue and be sent to the school district even if the
parent is the person appointed. While a child’s parent or legal guardian is generally the preferred
EDM, the court may appoint another suitable person if doing so is in the best interests of the
child or if the parent is unwilling or unable to serve as the EDM.
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Who May Serve as EDM Under NRS 432B.462

If a parent or legal guardian cannot act as EDM, the court will appoint one of the following
qualified individuals:

A relative within the fifth degree of consanguinity;

The child’s foster parent or other provider of substitute care for the child,

Fictive kin of the child;

The guardian ad litem appointed for the child pursuant to NRS 432B.500; or

Another person whom the court determines is qualified to perform the duties of an
educational decision maker prescribed by this section.

6. A volunteer education advocate.

aprowNE

What is a VVolunteer Education Advocate?

A Volunteer Education Advocate is a volunteer who agrees to act as a parent and has all of parent’s
rights in the educational setting. The person must be over 18 and not employed by the Clark
County School District, the Nevada Department of Education, or any agency involved with
education or care of child, which includes CCFS. Legal Aid Center’s Volunteer Educational
Advocate Program screens and trains volunteers from the community, and can be of assistance
when no other person is available to serve in the role of an EDM.

Who Appoints the Volunteer Education Advocate?

1. For wards of Clark County, the Court may appoint an advocate to act as the EDM.
2. For unaccompanied homeless youth not yet wards of the County, the Clark County School
District (CCSD) may appoint an advocate.

What Should You Expect From the VEA?

1. VEA will review file to determine if anything needs to be done right away, attend IEP
meetings, and ensure the student’s best interests are being met.

2. VEA’s may request written evaluation/reevaluation (it is recommended that students be
reevaluated every 3 years).

3. The VEA will work with their Legal Aid Center advocate and, if necessary, pursue legal
remedies to ensure their student has access to a Free Appropriate Public Education.

4. VEA will attend all education meetings relating to the student, including IEP meetings
and disciplinary meetings.

The Evaluation

The parent signs a Consent Form with boxes that are checked for areas of testing a child needs to
have done. The areas in which a child can be tested, include:

1. Academic achievement;
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2. Vision screening/ evaluation;

3. Hearing screening/ evaluation;

4.  Medical screening;

5. Behavioral observations;

6.  Functional behavioral assessment;

7 Individual developmental evaluation;

8.  Occupational therapy evaluation;

9.  Social and developmental history;

10. Speech and language screening/ evaluation;
11. Individual personality/ behavioral evaluation;
12. Individual intellectual evaluation;

13. Learning abilities evaluation;

14. Assistive technology screening/evaluation; and
15. Physical therapy evaluation

IDEA requires that an evaluation be completed within 45 school days after a parent or EDM
consents to the evaluation.

What if the School Wants to Evaluate and the Parent Won’t Give Consent?

CCSD may file for a due process hearing and ask an Independent Hearing Officer (“IHO”) to let
them evaluate the child.

What Happens Once Evaluation Is Completed?

Detailed reports will be written.

Results will be explained in a Multidisciplinary Team (MDT) meeting.

Someone who can answer questions about the reports must be at the meeting.

A team decision, including the EDM, will be made as to whether the student is eligible for
an IEP.

5. If the student is eligible for an IEP, a full IEP meeting will be scheduled.
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When Must School Do a Re-Evaluation?

The School District must re-evaluate a child at least every 3 years; however, CCSD and the
parents may agree to waive re-evaluation if both believe it is not necessary.

PRACTICETIP

As arule, it is in your client’s best interests NOT to waive re-evaluations and if your child has an
IEP already, you should request re-evaluation, if it appears necessary. The results of the
evaluation may reveal additional needs to be addressed and can be used when applying for other
supports, such as services through Desert Regional Center.
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What Happens Once Your Client Is Found Eligible For Special Education Services?

Each child who is found eligible for special education under the IDEA is required to have an
individualized education plan, or IEP.

Who is on the IEP Team?

Educational Decision Maker (parent, relative, VEA)!?7;
Regular education teacher;

Special education teacher;

CCSD representative;

Evaluation specialist; and

Others with knowledge or special expertise about the child.

ocoukrwhE

What Information Goes on the IEP (Per Federal Law)?

1. A statement of the child’s present levels of academic achievement and functional
performance, including how the child’s disability affects the child’s involvement and
progress in the general education curriculum;

2. A statement of measurable annual goals designed to enable the child to make progress in
the general education curriculum and to meet each of the child’s other educational needs
that result from the child’s disability;

3. A statement of special education and related services and supplementary aids and services
to be provided to the child to advance toward meeting goals; and

4. An explanation of the extent, if any, to which the child will not participate with non-
disabled children.

20 U.S.C. 81414(d)(1)(A)(D).
Placement in the Least Restrictive Environment

Years of litigation have focused attention and resources on children who otherwise might have
been denied their rights under IDEA to be educated with non-disabled children “to the maximum
extent appropriate.” Historically, schools separated large numbers of children with disabilities
from non-disabled students in self-contained classes or separate schools. Moreover, congregate
care shelter agencies and private group home or other residential placements favored educating
wards in their own isolated educational programs with virtually no interaction inside or outside
the classroom with non-disabled students. Several circuit court decisions have changed this bias
so that even seriously disabled wards are being educated with non-disabled students. Integrating
non-disabled and disabled students, especially those with severe behavioral problems, is a
challenging undertaking. Parents, teachers, special education specialists and child advocates can,
and do, often disagree on how or whether it should be done in any particular case. Nevertheless,
you must always insist that the individualized need of your client for the broadest possible

107 The EDM may also bring anyone they would like to an IEP meeting, including private service providers, foster
placements, etc. The caseworker should attend the student’s IEP meetings, but is not the educational decision maker
and may not sign or consent to special education services.
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educational experience in the least restrictive environment is paramount. There are four special
schools in Clark County, half of which have significant issues relating to appropriate education.
Before opining on the placement of a child in one of these schools, please contact one of the
Special Education advocates at LEGAL AID CENTER.

Discipline Issues

Different rules and limitations apply to disciplinary actions taken against students with
disabilities than those that apply to actions taken against nondisabled students. Generally, a
student cannot be suspended from school for more than 10 days if the misconduct was related to
his disability.

Special Education

The Individuals with Disabilities Education Act (IDEA) provides that a district can remove a
student with a disability who violates a code of conduct from his current placement to an
appropriate interim alternative educational setting, or suspension for not more than 10
consecutive school days, provided that same change of placement would be made in the case of a
student without a disability. This is the so-called “10-day rule.” The same rule applies to
additional removals of not more than 10 consecutive school days in the same school year for
separate incidents of misconduct (as long as those removals do not constitute a change in
placement).

After the student has been removed from school for 10 days, a manifestation determination
review (MDR), with the participation of the EDM, must be held. A manifestation determination
is an evaluation of a student’s misconduct to determine whether that misconduct was a
manifestation of the student’s disability. The review examines the nexus between the student’s
misconduct and the student’s disability. The IDEA requires that a manifestation determination
be made within 10 school days of any decision to change the placement of a child with a
disability because of a violation of a code of student conduct. At the meeting, the EDM may
present any additional evidence, including input from additional sources such as medical
providers, CAP attorneys, foster placements, relating to how the behavior is a manifestation of
the student’s disability.

Under IDEA, the behavior is a manifestation of the child’s disability if the conduct in question
was:

1. Caused by or had direct and substantial relation to the child’s disability.

2. Thedirect result of the district’s failure to implement the IEP. (If this is the case, the district
must take immediate steps to remedy those deficiencies.)

If the student’s misconduct includes bringing a weapon or drugs to school, or the student
otherwise poses a danger to himself or others (causes serious bodily injury) then different rules
governing removal of a student with a disability apply. In such circumstances, the district may
unilaterally place a student with a disability in an interim alternative educational setting, without
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regard to whether the behavior is determined to be a manifestation of the student’s disability.

A foster or volunteer education advocate may request a due process hearing to challenge a
determination that the misbehavior is unrelated to the child’s disability, because the
consequences of such a determination can be serious and long-lasting.

In addition, the protections for children receiving special education services also applies to
children who have not yet been formally identified as needing such services, but who CCSD has
failed to identify as needing special education services. If CCSD had knowledge that child had a
disability before the behavior occurred, IDEA protections would apply.

An advocate representing the foster or volunteer education advocate can significantly improve
the chances that your client will not be expelled from school without an alternative program
being offered. An experienced advocate in school expulsion cases can often “nip the bud” of the
expulsion, especially with regard to child who are wards of the County in special education
programs. Experienced advocates can often persuade the school district to drop the expulsion.

If your client’s natural parents, foster parents or volunteer education advocate disagree with a
disciplinary decision, they may request an expedited special education due process hearing.
These hearings are different from school board expulsion hearings and are most often resolved.

Non-Special Education Foster Youth

Additionally, regardless of whether or not the student has a disability, similar protections apply
for students in foster care who are suspended for more than 10 days or expelled from school.
Like the MDR process, if CCSD seeks to remove the foster student for more than 10 days, the
school district must have a meeting to determine if the behavior was due to, or substantially
related, to the child being in foster care. If the answer is yes — unless the student, as above,
possessed drugs or a weapon, or caused bodily injury on another — the student may not be
removed from school. As the child’s attorney, this is a crucial opportunity to explain to a school
how your client’s history impacted their behavior at school. If your student is facing disciplinary
exclusion, please contact Legal Aid Center’s Education Advocacy Program for assistance.

If your client has a disability, the school district must hold both the MDR and the foster care
manifestation meeting.

PRACTICETIP

The intersection of the rights of children in special education with school discipline procedures is
complex particularly in light of the 2004 amendments to IDEA. The price of uninformed
caseworkers in these matters could be the preventable, long-term expulsion of children in
protective custody. You are therefore strongly urged to consult with LEGAL AID CENTER
Special Education Advocates whenever your client manifests a potential disability and is
threatened with expulsion for his school conduct.
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What Can Be Done If Your Client’s Needs Are Not Being Met?

First, refer the matter to or get an advocate from the Legal Aid Center Special Education
Advocacy Program. Second, you should encourage the Educational Decision Maker to meet
with your client’s teachers and/or School Principal to ask for a new IEP meeting. A parent can
request a Special Education Due Process Hearing to resolve the dispute. Other options include
filing complaints to the Nevada Department of Education or the U.S. Office of Civil Rights
(OCR).

Due Process Hearings [NOTE: this is a very brief discussion of a complicated process. Consult
a LEGAL AID CENTER Special Education Advocate.]

There is a two-year statute of limitations (SOL) on relief through a due process hearing that runs
from the date the volunteer education advocate knew or should have known of a violation, or
unless information was withheld or misrepresented by CCSD.

Due Process Hearings

Any party that initiates a due process hearing must file a due process complaint notice.
The Notice must include:

Name and address of the child (or contact information for homeless youth)
Name of the school the child is/was attending

A description and recitation of the facts concerning the problem

A proposed resolution to extent it is known
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The Notice must present all issues the Complainant intends to raise — you may not raise issues in
the hearing that were not raised in Notice.

Timelines after complaint is filed

1. Notice is deemed sufficient unless the opposing party objects to the Notice within 15 days
after receipt.

2. The ALJ must decide if the complaint is sufficient within 5 days after objection is raised.

3. The Complainant may amend the complaint only if parties agree, or if the ALJ permits not
later than 5 days before hearing.

4. The opposing party must respond to complaint within 10 days.

Resolution Session

Within 15 days after CCSD receives the complaint, a Resolution Session with the IEP Team is
required. Most complaints are resolved here. If there is no resolution within 30 days, the due
process hearing may occur and timelines commence. If resolution is reached, it must be written
and is enforceable in state or federal court; however, the agreement may be voided by the
Complainant within 3 business days after it is signed.
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Procedural Safequards

EDMs have the right to examine records from all files; participate in meetings with respect to
identification, evaluation and educational placement, and the provision of the Free Appropriate
Public Education (FAPE); an Independent Educational Evaluation; prior written notice of
meetings and hearings; a procedural safeguards Notice; mediation; due process; and preservation
of the status quo (Stay Put - except for discipline) until resolution of issues raised in the Request
for a Due Process Hearing.

Remedies Available at the Hearing

Appropriate education - based on child’s unique needs — with respect to:

Placement;

Program;

Services rendered by Qualified Personnel;
Compensatory education;

Reimbursement for private services

orwdPE

Attorney’s Fees

A court may order CCSD to pay the parent’s attorney’s fees if the parent wins a due process
hearing or a court action. IDEA 2004 now allows a court to order a parent’s attorney to pay
CCSD’s attorney’s fees, but only if CCSD wins, AND the parent’s attorney filed a complaint or
subsequent cause of action that is frivolous, unreasonable or without foundation, or continued to
litigate after litigation clearly became frivolous, unreasonable or without foundation.

Section 504 Plans

Disabilities covered under a Section 504 Plan are not specifically listed, but defined as a physical
or mental impairment that substantially limits one or more major life activities (e.g., learning).

Section 504 Plans identify the accommodations and modifications (to an educational program)
CCSD will make for your client. If any services are being provided through a 504 Plan, you
should also request a comprehensive evaluation for broader IDEA services.

SB210 — Thoughtful Transition Planning

What is SB210?

SB 210 establishes requirements for maintaining educational continuity for students placed in
acute psychiatric care facilities and residential treatments facilities. The goal is to ensure the
child continues to receive appropriate educational services, including their IEP’s or 504 plans
during treatment and upon reentry to their school of origin.
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Educational Planning

As soon as possible for Psychiatric Care Facilities and prior to placement for Residential
Treatment Facilities must:

1. Plan for the continued education of he child in collaboration with the child and the school
district.

2. Implement the student’s education plan, 504 plans, or IEP from the school.

3. Participate in progress monitoring and transition/discharge planning with CCSD
representative present.

4. Create an education plan and distribute it to relevant parties and the court.

School Districts Must:

1. Have progress monitoring meetings, including to monitor compliance on special
education rights;

2. Monitor and update the student’s education plan;

3. Participate in transition and discharge planning meetings to discuss the transition back to
school (safety planning, re-entry, etc).

RTCs and PHPs

When a Student is Placed in RTC or PHP:

1. CCFS must contact the school to ensure that the student remains enrolled.

2. CCSD must provide the academic plan and school records to the facility (including the
504 Plan or IEP if the student has one).

3. A meeting needs to be scheduled with the school staff, the facility staff, CCFS, EDM,
CAP, and CFT to discuss educational planning prior to admission.

Transition Plans for Teenagers

Under IDEA, Transition plans are required for students age 16 and older, who are subject to an
IEP. These plans must identify appropriate measurable postsecondary goals, conduct appropriate
transition assessments related to training, education, employment and independent living skills,
and provide transition services needed to assist your client in reaching those goals.
McKinney-Vento

McKinney-Vento Education for Homeless Children and Youth is a federal law that ensures
immediate enrollment and educational stability for homeless children and youth. McKinney-
Vento defines homeless children as “individuals who lack a fixed, regular, and adequate
nighttime residence.” This includes:

1. Children and youth sharing housing due to loss of housing, economic hardship or a
similar reason
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7.

8.

Children and youth living in motels, hotels, trailer parks, or camp grounds due to lack of

alternative accommodations

Children and youth living in emergency or transitional shelters

Children and youth abandoned in hospitals

Children and youth awaiting foster care placement

Children and youth whose primary nighttime residence is not ordinarily used as a regular
sleeping accommodation (e.g., park benches, etc.)

Children and youth living in cars, parks, public spaces, abandoned buildings, substandard
housing, bus or train stations

Migratory children and youth living in any of the above situations

Under McKinney-Vento, eligible homeless children can stay in their home school, do not need to
provide the school with the usual required documentation, and must be provided school supplies,
case management, transportation, and other services (including free breakfast and lunch) as
needed. CCSD has a homeless office dedicated to this issue and each school has an advocate
who can help the child receive services.

Foster Care Initiative

Students in foster care are afforded certain rights under the law such as free lunch and, for
students in elementary school, the development of an academic plan. The Wraparound Services
Department works with school administrators to ensure each school has a School-Based Foster
Care Advocate, who will oversee the rights of students in foster care. The Wraparound Services
Department also maintains a list of students in foster care and communicates with the school to
ensure the rights of the students are addressed.

Checklist for Education Advocacy

> owDd e

Is there an order appointing an EDM?

Is the appropriate EDM appointed?

Is the EDM/VEA included as part of the team (emails, CFT’s, court dates, etc.)?

Have you documented any concerns about what is happening in the case and your efforts
to fix/address the issues?

Did you check the permanency report to make sure the educational records are included
(i.e. Academic Plans, IEPs, 504 Plans)?

Collaborate with CCFFS

Notify EAP when a case closes

Rights for Children with Disabilities

At-risk infants and toddlers (under age 3) need early intervention services.

1.

2.

Advocate for comprehensive evaluation by Nevada’s Bureau of Early Intervention
Services if there is suspicion that your client has an unidentified disability.
Advocate for an Individualized Family Service Plan (IFSP) that compliments the
Permanency Plan for your client.

Page 158



3.
4.

Advocate for comprehensive services, consistent with the Permanency Plan.
Advocate for qualified personnel.

Pre-school children (3 through 5) with disabilities need an appropriate education.

Advocate for comprehensive evaluation by school district or NDOE if there is suspicion that
your client has an unidentified disability.

1.
2.

3.
4.

Advocate for an Individualized Education Plan (IEP) for your client.

Advocate for an Individualized Family Service Plan (IFSP) that compliments the
Permanency Plan for your client.

Advocate for comprehensive services, consistent with the Permanency Plan.
Advocate for qualified personnel.

School districts have a duty to identify children with disabilities.

1.
2.

3.

4.

Determine if the school has identified your client as having a disability.

Determine if medical or other professionals have identified or suggested that your client
has a disability.

Review school records and ask caregivers and teachers if your client is having academic
or behavioral problems at school.

Advocate for comprehensive evaluation by school if there is suspicion of a disability that
has not been identified.

A volunteer education advocate must be appointed for all foster children needing early
intervention or special education services who have no parent, foster parent, guardian or
relative caregiver involved in their child’s education.

1.

2.
3.

Determine if a parent, foster parent or relative caregiver is involved in your client’s
education.

If not, contact the Legal Aid Center Volunteer Education Advocate Program.
Ensure that consent forms are signed only by parent, foster parent, guardian, relative
caregiver, or volunteer education advocate, and not by case workers or CASA.

School districts must provide appropriate special education services to children with disabilities.

1.
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Determine the unique educational needs of your client from caregivers, teachers and
professionals involved him.

Review IEP and other records to see if his needs are being addressed by school.

Request an IEP meeting

Advocate for comprehensive assessments, services and placement that your client needs.
Advocate for qualified personnel.

Students with disabilities age 16 and older need to have a transition plan in IEP.

1.

Ensure that appropriate, measurable postsecondary goals are identified for your client.
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2. Advocate for appropriate transition assessments related to training, education,
employment and independent living skills.
3. Advocate for transition services needed to assist your client in reaching those goals.

Students’ misconduct needs to be appropriately addressed.

1. Ensure that manifestation hearings are properly held.

2. Advocate for a Functional Behavioral Assessment of your client conducted by qualified
personnel.

3. Advocate for an appropriate Behavioral Intervention Plan.

4. Ensure educational services for your client are continued during any discipline period.

I1. Rights for Students Regardless of Disability

Infants and toddlers with substantiated cases of abuse or neglect need to be referred for an
evaluation by Nevada'’s Bureau of Early Intervention Services.

1. Advocate for comprehensive evaluation.
2. Advocate for comprehensive services.

Three and four-year-olds benefit from pre-kindergarten.
e Advocate for enrollment of your client in Head Start and Early Head Start programs.
All school-age children need to be in school.

1. Advocate for your client’s continued enrollment in same school throughout foster care
unless it is unsafe or otherwise impractical.

2. Advocate for transportation to be provided by the school district to maintain his
attendance at the same school.

3. Demand immediate enrollment if your client is not already enrolled in school.

Older foster care children, not limited to those with disabilities, may need independent living
transition services.

1. Advocate for independent living assessments and educational and vocational assessments
for your older client.

2. Ensure that identified needs are addressed in transition plan, choice of school courses and
activities.

3. Ensure that your client is included in each step of process.

All students must be afforded due process in school discipline proceedings.

1. Ensure that your client is provided with notice of the violation; and
2. Ensure an opportunity to be heard by the School Board throughout the expulsion process.
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Chapter 18 — Independent Living Programs for Foster Children and Former Foster Children

To understand why independent living programs were created and ensure that they are your
client receives every benefit therefrom, you should reflect on how children are normally raised
by their own families. Teenagers outside of foster care learn a number of skills by being around
their parents and observing how they navigate life: budgeting and money management (including
how to write a check, paying bills on time, or how using credit cards can increase the cost of
purchases); menu planning, shopping, and cooking; completing forms and applications;
knowledge about paying taxes and timely filing tax returns; dressing appropriately for job
interviews. Some foster youth in a stable family foster home do acquire these skills. But foster
children who move frequently or who live in group homes where these tasks are not modeled,
simply do not learn these things. And when these foster children graduate from the system at age
18, they usually lose the adult supports they had, and they are frequently unable to successfully
perform the activities of adult daily living. Past studies have shown that approximately 50% of
adults who aged out of the foster care system experienced homelessness and/or joblessness,
became welfare recipients, or engaged in criminal activities for which they were imprisoned. Of
the approximately 20,000 youth who age out of foster care each year, many are not prepared to
live independently. Many youth leave care without attaining basic education goals, and many
become unemployed, homeless, or dependent on public assistance. To address this deficient,
legislators enacted various laws to create independent living (IL) programs. In Nevada, the IL
program is designed to assist and prepare foster and former foster youth in making the transition
from foster care to adulthood by providing opportunities to obtain life skills for self-sufficiency
and independence. Some young people who leave the foster care system may need continuing
services to help them on their way to adulthood. The IL program does this by offering many
learning and training opportunities along with financial assistance.

IL services are available to youth 14 and older who are currently in the legal custody of Clark
County Family services and placed outside of their parents” home. Independent Living services
are also available to youth who, after attaining 16 years of age, have left foster care for kinship
guardianship or adoption and young adults 18 — 21 who have aged-out of the foster care system.
Nevada will extend independent living services to youth who have aged out of care in another
state.

The program consists of both services and training while your client is in foster care (age 14 and
up) to prepare him for living on his own and funding and services after he leaves care at 18 or
older. In care services include tutoring, life-skills training, scholarship assistance, driver’s
training, and other help based on your client’s needs. Some of the services provided though IL
include:

Daily living skills

Money management

Decision making

Housing assistance

Substance abuse prevention, nutrition education and pregnancy prevention
Preparation for postsecondary training and education

Mentors

NookrwbdPE
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8. Financial assistance with college or vocational schools
9. Medical coverage

10. Counseling

11. Assistance in obtaining the GED

IL services begin with the assignment of an independent living worker (IL Worker) after legal
custody is taken over the child. The timing of assignment depends on the age of the child, with
those closer to 18 years of age (16-17 years old) getting assigned IL Workers more quickly than
the 14 and 15 year olds. The IL Worker will meet with your client and conduct a Casey
Assessment. The Casey Assessment provides a gauge of what skills need work and what skills
are mastered. It is not uncommon for a teenager to know how to get a job, but not know how to
budget. From there, the IL Worker will develop a plan with the youth that includes the youth’s
long term plans (career, college, and so forth), supportive services needed, and some short term
goals for the youth to work on before reaching 18. These plans are called Independent Living
Transition Plans (ILTP). The ILTP should be included in the reports prepared by the
permanency worker for hearings conducted under NRS 432B.580 and NRS 432B.590.

IL programs are built upon a combination of Federal and Nevada law. In 1985, the independent
living programming was added to the Social Security Act. This law was further amended in 1999
by the Chafee Foster Care Independence Act (FCIA), (42 U.S.C. 8 677, Pub. L. 106-169). In
practice, children’s attorneys encounter the benefits of this legislation when discussing “Chafee
funds” with their teenage client. These funds, the amount of which depend on the client’s age,
may be used for educational, career development, life skills and some wellbeing activities.
Chafee funds must be used by the end of the fiscal year (June 30™) or they revert to the county.
The FCIA also created the Education and Training Voucher (ETV), which is discussed in greater
detail below.

In 2014, Congress passed the Preventing Sex Trafficking and Strengthening Families Act which,
among other things, strengthening youth involvement in IL services and requiring child welfare

agencies to do more robust evaluation of the youth’s needs and provide more concrete supports.

The Act specifically did the following:

1. Limit the permanency option of another planned permanent living arrangement (APPLA)
to children aged 16 and older and requiring CCFS to document for the court their efforts
toward family placement and continuing evaluation of APPLA as the permanency goal;

2. Requires youth-centered transition plans for children aged 14 and older, developed with
the youth to help the child transition to adulthood,;

3. Requires the agency to provide the young adult with their original birth certificate, social
security card, health insurance information, state 1D, and medical records before or at the
time they exit the system.

Nevada’s Extended Young Adult Support Services Program (EYASSP)
The Extended Young Adult Services Program (codified in NRS 432B.5909-NRS 432B.601)

provides current foster youth turning 18 the opportunity to remain in foster care and continue
receiving foster care services and support until 21, provided they meet EY ASSP requirements.
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Under this program, former foster youth may voluntarily remain under the juvenile court’s
jurisdiction. It is a popular choice, because it pays clients a monthly stipend while they work to
reach their life goals.

Young adult clients get a social service caseworker whose job is to assist the young adult with
transitioning from foster care to adulthood. As young adults, our clients make their own
decisions about where to live and with whom. The court retains jurisdiction for the limited
purpose of resolving disputes. Clients can stay under the Extended Young Adult Support
Services Program (EYASSP) and get paid until age 21, even if they leave the state of Nevada, so
long as they are making progress toward achieving their goals. Because this is a popular option
for our young adults, the EYASSP program is spelled out in more detail below.

EYASSP requires:

1. Atleast 120 days before the date on which a youth who is in the custody of the Agency
reaches the age of 18 years, the Agency shall meet with the youth.

2. The Agency must provide information to the youth regarding EYASSP including,
without limitation, eligibility requirements for participation in the Program and extended
young adult support services available to participants in the Program.

3. The Agency must determine whether the youth intends to opt out of participation in the
Program.

4. The participant to enter into a written agreement titled the VVoluntary Supports and
Services Agreement (VSSA).

5. The Agency must refer the young adult to an attorney who provides legal service, without
a fee to assist the young adult in deciding whether to participate in the program, if one is
not already assigned.

6. The youth any time before reaching the age of 21 years, may request to participate in the
Program regardless of a previous termination or decision made by the young adult to
decline or not participate in the Program.

If the youth indicates that they intend to participate in the Extended Foster Care Program, the
Agency shall develop a written Young Adult Self Sufficiency Plan (YASSP) to assist the young
adult in transitioning to self-sufficiency. The Agency, must develop a written plan to help the
child achieve the following goals:

Housing;

High school diploma or GED;

Postsecondary or vocational education;

Getting or seeking a job with at least 80 hours a month;

Budgeting;

An identified adult who will be a supportive mentor;

Connect the child with appropriate services to address any issues with mental health,
developmental delays, or healthcare needs;

NogakrwnpE

The Agency must then do the following:
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Monitor the Young Adult Self Sufficiency Plan (YASSP);

2. Maintain monthly in-person visits with at least 7 out of 12 monthly visits occurring in the
residence;

Ensure that the child has a mentor;

4. Conduct a meeting with the child at least 30 days but not more than 45 days before court
jurisdiction terminates to determine if the child requires any additional guidance;

w

Jurisdiction over a retained child continues until the first of the following conditions is met:

1. CCFS, the young adult, and the young adult’s attorney agree to request termination of
jurisdiction;

2. The Court determines that the goals set forth in the young adult’s written plan have been
met;

3. The Court determines that the young adult is not making a good faith effort to achieve the
goals in the written plan;

4. The young adult’s circumstances have changed in a way such that it is infeasible to
achieve the goals in the written plan;

5. The young adult voluntarily requests that the Court terminate jurisdiction; or

6. The young reaches the age of 21,

If the young adult requests retention of jurisdiction, a written agreement must be entered into
between the young and CCFS. This agreement must be filed with the Court and must
acknowledge that:

1. The retention is voluntary on the part of the young adult, and
2. That the young adult is in entitled to continue to receive CCFS services and monetary
payments made directly to the young adult or to an agreed upon third party

CCFS is not the legal custodian after the child turns 18 and all proceedings pursuant to NRS
432B.410 through 432B.590 will terminate.

If an issue or disagreement arises involving a young adult who remains under Court jurisdiction,
CCFS, the young adult, and the young adult’s attorney must first try to resolve the matter
informally before requesting a hearing. If the issue cannot be resolved either CCFS, the young
adult, and the young adult’s attorney may request a hearing.

If CCFS is recommending that the Court terminate jurisdiction, CCFS must send the young adult
and the young adult’s attorney written notice allowing 15 days for either the young or their
attorney to request an administrative review. If the administrative review is not requested, the
Court will terminate jurisdiction upon written notice from CCFS. If the administrative review is
requested and does not resolve the dispute, a Court hearing may be requested.

Step Up
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As mentioned in the previous section, young adults accessing the EYASSP are assigned a social
service caseworker. In Clark County, those services are provided by Clark County Social Service
in a centralized office called “Step Up”. In addition to managing the Extended Young Adult
Support Services Program, Clark County Social Service’s Step Up assists with the following:

Case Management

Young adults participating in the program will be paired with a qualified case manager who will
assist them in their journey to become self-sufficient. Together, they will work on individualized
case plan goals and the young adult will have access to someone to help guide them.

Bus Passes

Step Up offers monthly 30-day bus passes to assist young adults with transportation.

Graduation/Completion of High School Stipend

All former foster youth are eligible to access a one-time educational stipend of $500 upon
graduation or completion of high school with a regular or adjusted diploma or High School
Equivalency Diploma before their 21% birthday.

Move-In Stipend

A one-time allowance of up to $1,000 is available for fees and deposits associated with moving
into a new housing arrangement. It is important to advise clients to only access this allowance
when absolutely necessary, because once it’s used, it’s gone. So, for example, if a client applies
for and only uses $300 of the allowance, he loses the remaining $700.

Educational Training VVouchers (ETV)

Former foster youth who have aged out of foster care can receive financial assistance to acquire
vocational and technical training or attend a college or university. Financial assistance and ETV
are available to young adults who have left foster care after age 16 through adoption, kinship,
and guardianship. In order to receive the educational voucher, your client must attend an
accredited post-secondary or vocational school (at least part-time), maintain a grade point
average of 2.0, and/or make satisfactory progress in education goals. Young adults may
participate until age 26 if they and have not participated in the ETV program for more than 5
years.

What Does the Voucher Cover?

Tuition and fees

Room and board

Transportation for school attendance
Personal computer, calculator, and software

el A
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Child care expenses

Miscellaneous personal expenses

Books and school supplies

Monthly personal stipend (limited to $250 each month)

NGO

The Educational Training Voucher is limited to $5,000 per school year. For Clark County
applicants, ETV is managed through Step Up — Social Services, 501 South Rancho Drive, Suite
#D-22, Las Vegas, NV 89106; (702) 455-0468/(702) 279-0818. Email:
ETV@ClarkCountyNV.gov. Attention: Stacey Holland, LSW.

Foster Youth Fee Waiver

Step Up can assist young adult clients with accessing the Foster Youth Fee Waiver. This waiver
allows qualifying students to register for eligible courses without being charged registration or
certain laboratory fees. To be eligible, students must have been in the custody of an agency
providing child welfare services in Nevada at the age of 13 or older.

The waiver is available at any of the Nevada System of Higher Education (NSHE) institutions,
including the University of Nevada-Las Vegas, University of Nevada-Reno, Nevada State
College, and others. The waiver is designed to increase college access for students who have
experience foster care, providing financial assistance and support services to help them succeed
in their education pursuits.

If a youth who has reached the age of 18 needs assistance, but for some reason, declines to
participate in the EYASSP, the youth may still obtain services under the Financial Assistance to
Former Foster Youth Program (FEAFEY). However, the young adult will not receive the monthly
stipend given to participants of EYASSP.

Education and Career Needs

What is the Education Status of Your Client?

A description of the services CCFS will provide to assist your client in attaining their educational
and/or vocational goals is a critical component of their IL plan. Youth who do not finish high
school or receive vocational training are less likely to secure the types of jobs that allow them to
make a living wage. Studies of the educational achievements of youth in foster care demonstrate
lower levels than non-foster peers, in large measure due to multiple placements, barriers to
enrollment, and the stressors and trauma resulting from abuse and neglect histories. You should
keep the Court aware of where your client is in school, the grades he is receiving, and his
attendance record. The Court should require CCFS to expeditiously remove any barriers to his
school enrollment, participation in educational programs, and the provision of other educational
support services such as tutoring.

What are Your Client's Secondary and Post-secondary Educational Goals and What Actions are
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Being Taken to Support These Goals?

You must pay particular attention to the post-secondary educational and training goals of your
older client. For a client whose goal is to attend college, you should insist that CCFS provide
assistance in the areas of college application completion, application for financial aid, and
general college counseling. If your client is interested in vocational training, you should insist
that CCFS provide concrete plans to help him meet that goal.

Is Your Client Eligible for Special Education Services?

The Individuals with Disabilities Education Act (IDEA), 20 U.S.C. § 1400 et seq., 34 C.F.R. Part
300, and corresponding Nevada laws entitle eligible children with disabilities to a free,
appropriate public education. School districts must identify, locate, and evaluate all children with
disabilities residing in the district, including children attending private schools, who are in need
of special education services. Once a child is evaluated and determined to be eligible for special
education, the district must provide an appropriate education in the least restrictive environment.
Services are provided through an Individualized Education Program (IEP), which may include
specialized instruction; related services (e.g., occupational therapy; physical therapy; speech
therapy; emotional support services and counseling; etc.); assistive technology and services;
behavior intervention programs; and transition services. If your client is not already receiving
special education and there are indications that he may have special education needs, he should
be evaluated by the school district. Their parents or foster parents will have to request the
evaluation. If they refuse, you should ask the Court to appoint a “volunteer education advocate”
since the law prohibits caseworkers from signing off on evaluations and I1EPs.

If Your Client is Eligible for Special Education Services, What Transition Services Have Been
Included in the IEP?

Beginning at age 14, your client’s IEP must specify his transition service needs. At age 16, the
IEP must delineate the transition services that will be provided to address these needs, including
a description of linkages to other service-providing agencies (i.e., mental health support).
Transition services include instruction, community experiences, the development of employment
skills, and other services that help youth achieve post-school adult living objectives. When
appropriate, transition services should also include activities to help the student acquire daily
living skills. For example, if your client has a disability and will be living in a group home and
participating in supportive employment, his transition plan may include instruction in daily
living and job skills (i.e., how to use public transportation, handle money, or go to the store). If
your client will be going on to a program of post-secondary or vocational education, his
transition services must include all of the courses that are prerequisites for entering that program.

Employment Issues
The Workforce Investment Act (WIA) is a federal program that mandates states to provide
employment services to adults, dislocated workers, and youth. These services include job search

assistance, assessment and case management, and training at one-stop centers. The intent of these
centers is to combine all the elements of searching for a job into one location, rather than sending
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job seekers to various offices throughout a city to apply for counseling or sign up for job
training. Foster care youth and those about to age out have access to both the WIA’s youth
program and the adult program. The youth program allows individuals ages 14 to 21 to
participate in skill-building activities by focusing on apprenticeship and teaching basic job and
job-seeking skills. Youth ages 14 to 21 qualify for services as long as they are low-income and
have met at least one of six specific barriers to employment:

Deficiency in basic literacy skills

School dropout

Homelessness, run away, foster child

Pregnant or parenting

An offender

Individual requiring additional assistance to complete an educational program or to
secure and hold employment

ocoukrwhE

While the youth program is geared toward apprenticeship, mentorship, and training, the adult

WIA program focuses on results-based job searching and job training assistance. Participants

from ages 18 to 21 who are part of the youth program can also enroll with the dislocated/adult
worker programs. In this way, older youth are able to take advantage of both programs.

All local youth programs must offer the following services, many of which are geared toward the
special needs of adolescents entering the workforce for the first time:

1. Tutoring, study skills training and instruction

2. Alternative secondary school services or dropout recovery services

3. Paid and unpaid work experiences, internships, job shadowing, on-the-job training, and
pre-apprenticeships

4. Occupational skill training

5. Education offered concurrently with and in the same context as workforce
preparation activities and training for a specific occupation

6. Leadership development opportunities

7. Supportive services

8. Adult mentoring

9. Follow-up services

10. Comprehensive guidance and counseling

11. Financial literacy education

12. Entrepreneurial skills training

13. Services that provide labor market and employment information

14. Activities that help prepare for and transition to post-secondary education and training

15. Follow-up services for at least 12 months

In Clark County, these services are provided by: Workforce Connections, 6330 W. Charleston
Blvd., Las Vegas, NV 89146. Telephone: (702) 638-8750, Facsimile: (702) 638-8774.

Financial Literacy
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Learning the basics of maintaining finances is an important but overlooked skill. Ensure that
your client knows the following basic money management skills and ideas:

1. How to create and maintain a workable budget, including an introduction to “what things
cost” so that he is not scrambling to keep up with bills that are more than he expects.

2. Basic banking skills: how to open a checking and savings account, what documentation is
needed, when a co-signer is needed.

3. Teaching skills and the importance of financial security and stability.

4. How to file a 1040EZ or 1040 federal tax form and when it must be submitted.

Driver’s Licenses

Often, an important factor in providing employment opportunities is access to transportation.
Driving can be crucial to both finding and maintaining a job. In addition, a driver’s license can
provide your client with a photo identification that assists in the job application process when
filling out an employer’s tax documents and when doing other activities like opening a bank
account. Having a driver’s license while in care is also helpful when transitioning from foster
care to independent living, since your client will be exposed to situations that will arise when he
will be living on his own (i.e., going to the DMV, applying for driver’s insurance, understanding
the cost of car maintenance, etc.). There are a number of factors to consider:

1. Whether he needs special approval from CCFS before he can apply for a license.

2. Where he can get driving lessons and who will pay for these lessons.

3. Whether he can be covered under a foster parent’s insurance policy or if he needs to find
his own coverage.

4. Whether CCFS will reimburse him or his foster parents for driver’s insurance costs.

Special Needs of Clients with Disabilities

Youth with disabilities in foster care are entitled to independent living services to the same
degree as any other foster care youth. IL services must be provided “at various stages of
achieving independence” including youth with disabilities. 42 U.S.C.A. 8 677 (b)(2)(C). Your
client may need additional and specialized programming to help him achieve independence, and
CCFS must provide developmentally appropriate IL services.

If Your Client has been Diagnosed with Intellectual or Developmental Disabilities, is Your
Client Receiving Services from the Nevada Division of Public and Behavioral Health?

A child in protective custody who has been diagnosed with an intellectual or developmental
disability should be receiving services through the Nevada Division of Public and Behavioral
Health as well as CCFS. Desert Regional Center (DRC) is a state agency that serves children and
adults living in Southern Nevada who have a diagnosis of intellectual disability or closely related
developmental disabilities. If such a disability is suspected, it is critical that your client be
assessed as early as possible in order to be eligible for services through the DRC. Connecting
your client to these services is crucial as that system provides specialized housing, treatment,
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educational, and employment services.

If Your Client has a Disability, has SSI Been Applied For?

An application is filed with the Social Security Administration and your client will be required to
submit medical and/or mental health information that demonstrate that he has an impairment that
affects the ability to function in daily life or to work. The disability standard differs depending
on whether an applicant has reached age 18. See 42 U.S.C.A. 8 1382c(a)(3)(A) for the adult
disability standard and 42 U.S.C.A. 8 1382c(a)(3)(C)(I) for the childhood standard. Simply
because your client is receiving SSI as a minor does not mean the benefits will continue after the
client reaches the age of 18.
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Chapter 19 - Guardianships

Two Kinds of Guardianships

There are two types of minor guardianships in Nevada: 432B Guardianships and 159A
Guardianships. Generally, CAP attorneys deal with 432B Guardianships. However, 159A
Guardianships may also come up in your time as a CAP attorney.

Below you can find a brief overview of the differences between 432B Guardianships and 159A

Guardianships:

Topic

432B

159A

Clients

Children aged 0-18 (or 21 for
continuing representation*®) who
have been formally removed by DFS
and placed in protective custody due
to abuse or neglect.

Children aged 0-19 who are the
subject of a minor guardianship,
either because of the unsuitability
or unavailability of their parents, or
because they have inherited an
estate and a relative or family
friend is seeking to be appointed as
their guardian.

Representation

Representation continues until
permanency is achieved by
reunification, guardianship, TPR and
adoption, or APPLA 1%

Representation continues through
adjudication of the guardianship.

Parties Subject Minor, represented by CAP Petitioner—generally pro per
Parents, represented by appointed (representing themselves)
counsel Parents—generally pro per
DEFS, represented by the DA’s office (representing themselves)
and caseworker Proposed Protected Minort0—
CASA, if appointed represented by MGAP
Placement—not a party, but may Objectors/Competing Petitioners
participate
Proposed guardian—represented by
appointed counsel if guardianship is
the permanency plan

Resources KinGAP*: guardians within the 432B | Expanded TANF benefits

system are eligible for monthly
stipends of approximately $750 per
child through agreements developed
with DFS, provided the child has been

Kinship Caregivers Stipend:
approximately $450 a month if the
guardian is over 65 or a blood
relative

108 See Chapter Seventeen: Independent Living Program for more information on continuing representation past age

18.

109 See Chapter Eleven: Permanency Planning for more information about the different permanency goals in

dependency court.

110 A proposed protected minor and subject minor mean the same thing—the minor client represented in the case.
The terms vary in the different courts.
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in their care for over six months and
reunification and adoption are not
viable options for the child.

Fee for Service Medicaid

Termination

NRS 432B.468

All the same rules as a 159A
Guardianship, plus a report made by
an appropriate agency (DFS) with a
recommendation in response to any
motion to enforce, modify, or
terminate an order concerning a 432B
Guardianship.

NRS 159A.1915

1. If, before a protected minor
is emancipated, a parent of the
protected minor petitions the court
for the termination of a
guardianship of the protected
minor, the parent has the burden of
proof to show by clear and
convincing evidence that:

(@) There has been a material
change of circumstances since the
time the guardianship was created.
The parent must show that, as part
of the change of circumstances, the
parent has been restored to
suitability as described in NRS
159A.061.

(b) Except as otherwise
provided in subsection 2, the
welfare of the protected minor
would be substantially enhanced by
the termination of the guardianship
and the placement of the protected
minor with the parent.

2. If the parent consented to
the guardianship when it was
created, the parent is required to
make only that showing set forth in
paragraph (a) of subsection 1.

* Not all 432B Guardianships are eligible for KinGAP.

432B Guardianships (NRS 432B.466 et. seq.)

A 432B Guardianship is a permanency plan for your client(s) that does not terminate parental
rights, but allows them to have permanency living with their legal guardian without continued
involvement of the court, DFS, and CAP. As discussed in the chart above, a Guardianship can
only be dissolved through a court process where the parents have the burden to prove by clear
and convincing evidence that their circumstances have changed. If the Guardianship was initially
contested, the parent must also prove that the welfare of the subject minor would be substantially
improved by terminating the Guardianship and placing the subject minor with the petitioning
parent. During these proceedings, DFS also files a report with a recommendation. Because of
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these requirements, a Guardianship may last until the subject minor is 18 (or up to 21 under
continued care).

In order to obtain a Guardianship, the goal must first be changed from either reunification or
TPR and adoption. After that, counsel will be appointed for the proposed guardian to file the
Petition for Appointment of Guardian which is served to interested parties.

Usually, your client must have lived with the proposed guardian for at least six months prior to
filing the Guardianship Petition, but this can be waived for good cause for non-KinGap
Guardianships. Good cause may include circumstances where the parents have disappeared or
reunification is otherwise immediately inviable. Guardianship orders may include orders related
to visitation. The Court will retain jurisdiction to enforce any and all terms of the Guardianship,
including visitation. All clients 14 and older must consent to the Guardianship by signing the
Guardianship paperwork.

PRACTICE TIP

DFS often recommends Guardianship as a permanency goal for older clients if they are
with a relative or Fictive Kin, and TPR and Adoption for younger clients regardless of their
placement. However, you must advocate for whichever goal your client wants regardless of
DFS’ recommendation, as determined through either your conversations with your clients
or using substituted judgment.

KinGAP Guardianship Eligibility

While all KinGAP Guardianships are governed by 432B Guardianship rules, not every 432B
Guardianship is eligible for KinGAP.

The language and requirements for KinGAP guardianships are set forward in NRS 432B.6201 et
seg. The Nevada KinGAP statute is derived from federal law. Under the federal law, the
guardian can nominate a proposed successor guardian, who will also be eligible for the KinGAP
stipend, even if the original guardian dies or becomes incapacitated.

Under the KinGAP statute, the prospective guardian must be licensed as a foster parent AND the
child must have been in the home for six months following the licensing in order to be eligible
for the stipend. This six-month requirement cannot be waived for good cause. Adoption and
reunification must be found to be inappropriate in order to meet the requirements for a KinGAP
guardianship.

Hidden Foster Care

Hidden foster care is increasingly a concern for the child welfare system as a whole. Hidden
foster care occurs when relatives are encouraged by the child protection agency to bypass
Juvenile Court and care for at-risk children outside of formal foster care. Hidden foster care
occurs, too, when parents are told that the sole way they may avoid having their child removed
by the state is if they “agree” to a so-called voluntary plan under which their children must be
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cared for by a relative.'*! In these cases, the child(ren) are placed with a relative or other party
under a 159A Guardianship rather than entering the dependency system and becoming eligible
for a 432B Guardianship.

The phenomenon of Hidden Foster Care happens in every state and certainly happens in Nevada.
Red flags to look out for include any situation in which it appears a parent or caregiver has been
encouraged, pressured, or coerced by a child welfare agency to sign a temporary six-month
Guardianship document, or seek Guardianship by express or implied threat the child will be
removed without a formal Guardianship.

Hidden foster care can be harmful because the guardians may find themselves unequipped to
care for a child but without access to the resources available under a 432B Guardianship.
Caretakers may also not be fully informed of what a Guardianship entails, and may be rushed
into accepting one without the opportunity to learn more about their role under the threat of
formal child welfare system involvement.

There is immense value in children remaining out of the dependency system by placement with
close relatives. Removal is a trauma that should be avoided. However, the systemic problems
caused by coercing parents and caregivers into 159 Guardianships and exploiting their lack of
knowledge of the guardianship system should not be minimized or discounted. Ultimately,
children are sometimes improperly diverted to Guardianship when a family does not understand
the differences between 159A and 432B Guardianships.

How Guardianships End

Guardianships end either when the child turns 18 (or 21 in continuing representation cases), or
when the Guardianship is terminated. Such a termination only happens after a hearing,
sometimes called a dissolution of the Guardianship hearing.

In 432B Guardianships, CAP sometimes steps back in to represent a former client and their
wishes. If the parents consented to the Guardianship, they need only show that there has been a
material change in circumstances restoring them to suitability. If they did not consent, they must
also show that the welfare of the subject minor would be substantially enhanced by terminating
the Guardianship. The burden of proof is on the parents, and the standard of proof is clear and
convincing evidence.

111 See Josh Gupta-Kagan, America’s Hidden Foster Care System, 72 Stan. L. Rev. 841 (2020), available at
https://www.stanfordlawreview.org/print/article/americas-hidden-foster-care-system
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Chapter 20 — Discovery and Legal Advocacy

Effective legal advocacy never begins on the day of a hearing or trial, but originates from the
date of the Notice of Appearance and request for Discovery. The discovery process is the
foundation of a pyramid of legal research and analysis, preservation of evidence, preparation of
witnesses, and the organization of facts and ideas. You must zealously urge the Court to heavily
weigh the rights of your child client, notwithstanding the insistence of parents’ counsel that the
rights of the parents are paramount.

You are the only voice speaking for the wishes and hope of a child. It is not possible to prepare
too much or advocate too zealously.

Discovery

CAP attorneys have an ethical and legal duty to thoroughly investigate their cases. Generally,
once a case has been accepted, the CAP Administrative Assistant will file the Notice of
Appearance and obtain copies of all documents in the Court case file and whatever documents
CCFS sees fit to produce without an order. However, you may nonetheless need to serve a
demand for discovery upon CCFS to permit inspecting, copying, testing, or photographing any
written materials pertaining to your client's case. This can be done by having the CAP
Administrative Assistant send the discovery request to the District Attorney’s Office. You may
also need to obtain discovery from third parties. In particular, you may need to order copies of all
medical and hospital records pertaining to your client. Parties in abuse and neglect cases may
utilize the discovery tools available in any civil case. Rules 26 through 37 of the Nevada Rules
of Civil Procedure address discovery.

Subpoenaing and Preparing Witnesses and Documents

You should not rely on another party or anyone’s promise to get necessary witnesses and
documents to court. You should prepare and serve a subpoena on any witness that you know
will be needed to testify in support your client’s position, even if it ends up duplicating a
subpoena issued by CPS/CCFS. You also should not assume that the witness or document will
automatically convey the evidence you want conveyed. Interviewing and/or preparing witnesses
and reviewing documents are critical. When interviewing adverse witnesses, counsel should
consider having a third party such as an Administrative Assistant present in the event that the
adverse witness testifies inconsistent with what was revealed during the witness interview.
Counsel cannot make him/herself a witness; therefore, should counsel want to impeach the
adverse witness, the third party will be necessary.

There may be times when obtaining information via discovery motions is preferable to other
methods. Social Security and medical records, for example, may be requested in discovery from
the parent. If a simple request for records or a discovery motion does not work, you may
subpoena the records or issue a subpoena duces tecum so that the custodian of the records must
bring them into court.
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Medical Records Protected by Federal Substance Abuse Records Requlations

42 CFR generally: All medical records that identify or diagnose a person as a substance abuser
(a term that includes alcoholics) or which contain substance abuse treatment records, are
protected by federal regulations in Section 42, Part 2, of the Code of Federal Regulations (42
CER 2). Section 42 Part 2 prohibits the release of such records without an executed consent to
release records form that conforms to the federal regulations or through court proceedings under
the federal regulations. These regulations supersede the state statutory investigatory powers of
CPS and standard discovery procedures. State courts do not have authority to override these
regulations through court orders except as provided by 42 CFR Part 2.

Procedure for seeking substance abuse records via hearing: To seek a court order for the release
of substance abuse records when consent cannot be obtained, the following procedures outline
one possible approach:

1. You make a motion to have a hearing on release of substance abuse records.

2. You provide the motion and notice of the hearing to all parties and to the mental health
agencies that may possess the records being sought.

3. You can refer to the patient as “John Doe,” to preserve confidentiality.

4. At the hearing (closed to the public), you will argue the relevance of such records in the
hearing where the records would be introduced in evidence (such as Adjudication or
Disposition), and ask for an order to produce such records. Such an order would compel
production on a certain date when the judge would review the records.

5. The mental health agency or professional should receive the order, showing that they are
authorized and compelled to release the information, along with a subpoena for the
records for purposes of the hearing on the motion. Note that a subpoena must be issued to
each director of medical records from whom substance abuse records are sought. The
subpoena must accompany the order to produce records for review. A mental health
agency or professional may choose to mail such records to allow the judge to review
them on the date in the order set for a hearing on the motion.

6. The judge examines the records based on the requirements in 42 CFR Part 2 and may
make a ruling as to who is authorized to see such records but will not make a ruling as to
their admissibility in the actual hearing in which a party will attempt to admit the records.

7. The mental health professionals involved in creating the substance abuse records should
be subpoenaed for the hearing at which documents may be introduced, and a subpoena
should also issue for the records themselves.

8. At the hearing, if you seek to introduce the records you must still follow regular
procedures required to admit such records into evidence, and other parties may still object
to introduction. (Unless something has occurred in the hearing to change relevance of the
records, the prior determination of relevance is likely to stand.)

Education Records and “FERPA” [20 U.S.C. Sec. 1232¢]

The Family Educational Rights and Privacy Act (FERPA) is a federal law that protects the
privacy interests of parents and students with regard to education records. 12 It applies to public

112 Resource for FERPA information: Shay Bilchik, Sharing Information: A Guide to the Family Educational
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elementary and secondary schools and virtually every postsecondary institution in the country.
Previously, FERPA prohibited the disclosure of education records without parental consent.
However, in 2013 under the Uninterrupted Scholars Act, FERPA now allows school entities to
release education records to caseworkers who have the right to access a student’s case plan when
the agency is legally responsible for the care and protection of the student.!*®> The child welfare
agency is prohibited from re-disclosing the records except to individuals or entities that address
the student’s education needs.**

In addition, if the records are to be provided in response to an order issued by a dependency
court, schools do not have to provide notice to the student’s parents before disclosing the
records.!t®

Confidentiality

Client information is protected by the attorney-client privilege and should be protected to the
maximum extent permitted by law and the Nevada Rules of Professional Conduct.

Disclosure in Child Fatality or Near-Fatality Cases

It is important to note that the rules of disclosure are different when there is a child fatality or

near fatality. Disclosure of information regarding the child and the child’s family are governed
by NRS 432B.175 and 432B.403, et seq.!1®

Rights and Privacy Act and Participation in Juvenile Justice Programs, Program Report released by the U.S.
Department of Justice and the U.S. Department of Education, June 1997.

11320 U.S.C. § 1232g (b)(1)(L).

114 |d

11520 U.S.C. § 1232g (b)(2)(B).

116 NRS 432B.175 Awvailability of data or information regarding fatality or near fatality of child who is
subject of report of abuse or neglect; limitation on disclosure; regulations.

1. Data or information concerning reports and investigations thereof made pursuant to this chapter must be
made available pursuant to this section to any member of the general public upon request if the child who is the
subject of a report of abuse or neglect suffered a fatality or near fatality. Any such data and information which is
known must be made available not later than 48 hours after a fatality and not later than 5 business days after a near
fatality. Except as otherwise provided in subsection 2, the data or information which must be disclosed includes,
without limitation:

(@) A summary of the report of abuse or neglect and a factual description of the contents of the report;

(b) The date of birth and gender of the child;

(c) The date that the child suffered the fatality or near fatality;

(d) The cause of the fatality or near fatality, if such information has been determined;

(e) Whether the agency which provides child welfare services had any contact with the child or a member of the
child’s family or household before the fatality or near fatality and, if so:

(1) The frequency of any contact or communication with the child or a member of the child’s family or
household before the fatality or near fatality and the date on which the last contact or communication occurred
before the fatality or near fatality;

(2) Whether the agency which provides child welfare services provided any child welfare services to the
child or to a member of the child’s family or household before or at the time of the fatality or near fatality;

(3) Whether the agency which provides child welfare services made any referrals for child welfare services
for the child or for a member of the child’s family or household before or at the time of the fatality or near fatality;

(4) Whether the agency which provides child welfare services took any other actions concerning the welfare
of the child before or at the time of the fatality or near fatality; and
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Juvenile Court Records and Hearings

1. The Clerk’s record: The Clerk of District Court is responsible for maintaining all records
pertaining to juvenile cases. This constitutes the “juvenile record,” which is confidential
and may be examined only by order of the court.

2. Juvenile court proceedings are recorded but are reduced to writing only when a Notice of
Appeal is filed and the transcript is ordered.

3. Inthe case of a child victim, the Court may order the sharing of information among such
public agencies as the Court deems necessary to reduce trauma to the victim.

CCFS Records and Access to Information

1. CCFS records: CCFS maintains records of the cases of children under protective custody
by Family Services. The records include family background information; reports of
social, medical, psychiatric, or psychological information concerning a juvenile or the
juvenile’s family; interviews with the juvenile’s family; or other information. CCFS
records are confidential and may be examined only by order of the Court except that
parties and their attorneys have the right to examine them.

2. Confidentiality in the investigative process: NRS 432B.280 speaks to confidentiality
issues related to investigations by CPS. CPS is entitled to any information or reports,
whether or not confidential, that may be relevant to the investigation of allegations of
child abuse or neglect or to the provision of protective services. Exceptions include
information protected by the attorney-client privilege and information that may
jeopardize a criminal investigation or the rights of the State or a defendant (in which case
a protective order must be sought).

(5) A summary of the status of the child’s case at the time of the fatality or near fatality, including, without
limitation, whether the child’s case was closed by the agency which provides child welfare services before the
fatality or near fatality and, if so, the reasons that the case was closed; and

(f) Whether the agency which provides child welfare services, in response to the fatality or near fatality:

(1) Has provided or intends to provide child welfare services to the child or to a member of the child’s
family or household;

(2) Has made or intends to make a referral for child welfare services for the child or for a member of the
child’s family or household; and

(3) Has taken or intends to take any other action concerning the welfare and safety of the child or any
member of the child’s family or household.

2. An agency which provides child welfare services shall not disclose the following data or information
pursuant to subsection 1:

(a) Except as otherwise provided in NRS 432B.290, data or information concerning the identity of the person
responsible for reporting the abuse or neglect of the child to a public agency;

(b) The name of the child who suffered a near fatality or the name of any member of the family or other person
who lives in the household of the child who suffered the fatality or near fatality;

(c) A privileged communication between an attorney and client; and

(d) Information that may undermine a criminal investigation or pending criminal prosecution.

3. The Division of Child and Family Services shall adopt regulations to carry out the provisions of this section.

4. Asused in this section, “near fatality” means an act that places a child in serious or critical condition as
verified orally or in writing by a physician, a registered nurse or other licensed provider of health care. Such
verification may be given in person or by telephone, mail, electronic mail or facsimile.

(Added to NRS by 2007, 194; A 2013, 523)
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Exception: Federal substance abuse records and educational records: See exceptions described
on page 161 for medical records protected by federal substance abuse records regulations (42
CFR Part 2) and for educational records protected by FERPA.

The Right to Counsel

Throughout the case, Police or the DA may wish to question your client about the allegations in
the Petition for the accompanying criminal case. Although CAP has consistently maintained the
position that its clients may not be questioned outside the presence of their attorneys, both the
Police and the DA’s Office take a rather cavalier attitude toward the notion that the child has an
independent right to counsel (despite the requirements of Rule 4.2 of the Nevada Rules of
Professional Conduct!'’). You will need to be very vigilant, particularly in cases involving
serious physical abuse or sexual abuse, to assert your client’s right to counsel early and often, so
that Police and the DA are on notice that your client is represented by counsel and that he does
not waive any of his rights to remain silent and that all questioning must occur in the presence of
his counsel.

Trial/Hearing Considerations

A major objective must be to protect your client in the manner of his testimony in the courtroom.
You have the responsibility to shield your client from any anticipated harm by having to testify
in Court. As noted earlier in Chapter 13, Children in Court, the Court is authorized to examine
the child outside the presence of the parties or allow the child to testify via closed-circuit
television or videotape, if certain conditions are met. It is your responsibility to advocate for him
and his well-being.

A pretrial motion for consideration involves mental and physical evaluations of your client and
parents. When the physical or mental condition of a parent or legal custodian is "in controversy,"
you may need to ask the Court to order that the person submit to a physical or mental
examination by a qualified professional.

If you are involved in the adjudicatory hearing or an evidentiary hearing, you should make every
effort to narrow the hearing to issues which are truly in controversy. The general reason is to
expedite judicial economy and to reduce the amount of time all parties need to spend in the
actual hearing or trial. Practically speaking, this is accomplished through a pretrial stipulation. A
pretrial stipulation is an agreement between the parties delineating uncontested facts and
evidence (e.g. the child’s date of birth, the parent’s names, the date of removal, etc.). Copies of
each exhibit which the parties intend to introduce at trial should be marked and discussed in an
attempt to reach an agreement as to their admissibility. This is also the time when final witness
lists are disclosed. Under some circumstances, opposing counsel may not be willing to agree to
any stipulation. At such time, the CAP attorney should prepare and submit proposed pretrial
stipulations to the Court with copies to all parties.

117 Rule 4.2. Communication with Person Represented by Counsel. In representing a client, a lawyer shall not
communicate about the subject of the representation with a person the lawyer knows to be represented by another
lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or a court
order. [Added; effective May 1, 2006.]

Page 179



Moreover, pursuant to the NRS 47.090, you may need to consider motions in limine — either to
obtain a definitive ruling restricting or prohibiting certain evidence or prophylactically, to
prevent opposing counsel from mentioning such evidence in opening statement. Also see,
Eighth Judicial District Court Rules 2.47 and 5.400. You should also invoke the rule of witness
sequestration to keep witnesses separated and outside the courtroom until called to testify. NRS

50.155

Evidence Objections

Obijections to Questions

CoNoR~LNE

calls for irrelevant answer

calls for immaterial answer

witness is incompetent

violates the best evidence rule

calls for a privileged communication

calls for a conclusion

calls for an opinion (by an incompetent witness)
calls for a narrative answer

calls for a hearsay answer

. leading

. repetitive (asked and answered)

. beyond the scope (of the direct, cross or redirect)
. assumes facts not in evidence

. confusing/misleading/ambiguous/vague/unintelligible
. Speculative

. compound question

. argumentative

. improper characterization

. misstates evidence/misquotes the witness

. cumulative

. improper impeachment

Objections to Answers

1
2
3
4.
S.
6
7
8
9
1

0.

irrelevant

immaterial

privileged

conclusion

opinion

hearsay

narrative

improper characterization
violates parole evidence rule
unresponsive/volunteered
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Obijections to Exhibits

irrelevant

immaterial

no foundation

no authentication

violates best evidence rule

contains hearsay/double hearsay

prejudice outweighs probative value

contains inadmissible matter (mentions insurance, prior convictions, etc.)

NGO~ wWNE

Trial Procedure

If allowed, an opening statement is a key opportunity to educate the judge about the theory of
your case prior to the introduction of any evidence. Although opening statements are sometimes
waived in a non-jury setting in the interest of saving time on straightforward issues, they are
extremely beneficial in complicated cases, such as in the sexual abuse or aggravated battery of a
child. The basic structure of an effective opening statement simply conveys to the judge, in a
chronological narrative, what evidence will be presented during the hearing. Discuss first, the
most significant facts that are expected to be supported by the evidence and then explain the
issues in a clear and concise manner. One point of caution, however, is that opening statements
tainted with argument inevitably invite objections from the opposing counsel and disrupt the
flow of the entire presentation.

Direct examination is the stage of the proceeding at which a petitioner calls its witnesses and
introduces evidence at trial. Essentially, direct examination elicits factual information from either
witnesses or writings for the purpose of supporting the allegations in the petition. The numeric
order of your witnesses is especially important in dependency cases. If a child is participating as
a witness, conventional wisdom dictates presenting the child as the first witness in an effort to
alleviate any anxiety associated with testifying. Otherwise, a chronological arrangement offers
the best approach for reasons of clarity and "story telling."

As a CAP attorney, witness preparation is an essential job function. Witnesses need to know
what questions will be asked on direct examination, as well as what questions will likely be
posed on cross-examination. Unless the witness is very young, mentally challenged, or hostile,
the rules of evidence consider leading questions to be improper. Questions should be open ended
and invite the witness to elaborate, rather than answering in the form of yes or no. In theory,
every direct examination question should begin with words of who, what, when, where, how,
why, explain, or describe.

Prior to the completion of direct examination, you should offer all exhibits into evidence.
Following the close of the Petitioner's (CCFS) evidence, opposing counsel (for the parents) may
move for dismissal of the case. If the Court believes that the evidence is insufficient to support
the Petition, it may enter an order dismissing the Petition. The failure to timely make such a
motion is deemed a waiver and precludes subsequent appellate review.
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To survive a motion for dismissal, the Petitioner must establish a prima facie case in support of
its Petition. Therefore, the trial court usually expects to hear oral arguments from both the
proponent and challenger before issuing its ruling on the sufficiency of the evidence.

The Due Process Clause of the Fourteenth Amendment guarantees the right of cross examination
in all civil proceedings, including dependency cases. The bulk of cross examination conducted
by a CAP attorney is directed at the child’s parents (commonly featuring past criminal history,
prior bad acts against children, case plan progress, poor decision making, bonding and
attachment issues, and the future ability to safely care for children and the CCFS caseworker.)
The recipe for successful cross examinations involves plenty of preparation, including thorough
research into possible bias and conflicting statements and, most importantly, the use of short and
clear, leading questions. The tactical advantages of cross examination include the use of leading
questions and the ability to introduce otherwise non-admissible hearsay to impeach the
credibility of witnesses. The line of attack for proper impeachment takes into consideration prior
criminal convictions, improper motives or biases, inconsistent statements and bad character
evidence through reputation in the community. Consequently, the discovery process is crucial to
mounting a meaningful cross examination.

The delivery of a closing argument, if one is allowed, is quite different than an opening
statement. During closing argument, the evidence should be discussed in the most persuasive
manner, constantly weaving the best supporting facts into the theory of the case. Similar to jury
trials, the trier of fact is usually most attentive at the beginning of your argument. For that
reason, the introduction must grab the interest of the court with one or two lines illustrating the
entire case from your perspective. For example, "this is a case about willful neglect and not
poverty" or "this father has chosen drugs over his children.” The middle of the argument
basically presents the facts and the law in the light most favorable to your case. Remember to
focus on your strongest facts and to merge those details with relevant citations from NRS 432B
and the Nevada Rules of Civil Procedure, pertinent case law, and federal law as it relates to
children. The final part of the closing argument instructs the Court what remedy your client is
seeking and why the Court must accept your conclusion. This is a perfect opportunity to briefly
mention the strongest points of your case.

Appeal

Upon the entry of any adverse ruling, the aggrieved party can move for rehearing. A motion for
reconsideration must be made to the Court making the adverse ruling. If the Motion is based
upon an alleged misunderstanding of a matter of fact or error of law, it must be made within 14
days after service of written notice of entry of the Order. Eighth Judicial District Court Rule
2.24(b). The Motion will not toll the 30-day period for filing a notice of appeal from a final order
or judgment. Id.

A Motion for New Trial may be made upon the following causes or grounds:
1. lrregularity in the proceedings of the court, jury, master, or adverse party, or any order of

the court, or master, or abuse of discretion by which either party was prevented from
having a fair trial;
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Misconduct of the jury or prevailing party;

Accident or surprise which ordinary prudence could not have guarded against;

4. Newly discovered evidence material for the party making the motion which the party
could not, with reasonable diligence, have discovered and produced at the trial;

5. Manifest disregard by the jury of the instructions of the court;

6. Excessive damages appearing to have been given under the influence of passion or
prejudice; or,

7. Error in law occurring at the trial and objected to by the party making the motion.

w

NRCP 59 (a). On a motion for a new trial in an action tried without a jury, the court may open
the judgment if one has been entered, take additional testimony, amend findings of fact and
conclusions of law or make new findings and conclusions, and direct the entry of a new
judgment. The Motion must be filed no later than 28 days after service of written notice of the
entry of the judgment. NRCP 59 (b).

Another basis for relief from a final judgment, order, or proceeding may be: mistake,
inadvertence, surprise, or excusable neglect; newly discovered evidence which by due diligence
could not have been discovered in time to move for a new trial under Rule 59(b); or (3) fraud
(whether heretofore denominated intrinsic or extrinsic), misrepresentation or other misconduct of
an adverse party. NRCP 60 (b). The Motion must be made within a reasonable time, not more
than six months after the proceeding or the date that written notice of entry of the judgment or
order was served. The Motion will not affect the finality of a judgment or suspend its operation.

Any party adversely affected by an order of the juvenile court may appeal to the Nevada
Supreme Court in the time and manner prescribed by the Nevada Rules of Appellate Procedure.
The notice of appeal must be filed within 30 days from written notice of entry of the order or
judgment being appealed.

The time requirements for submitting the initial brief, as well as constructing the record, vary
depending on whether the appeal is filed under a writ of mandamus, or challenging the entry of a
final order or non-final order. Make certain you have read and understood the Nevada Rules of
Appellate Procedure, so that your appeal is lost on procedural, rather than substantive, grounds.
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Chapter 21 — Advocating with Others on Your Client’s Case

CPS and CCFS Caseworkers

Lawyers who represent children in abuse and neglect proceedings will have frequent interactions
with social workers. It is always advantageous for the client if the lawyer develops a good
working relationship with the assigned CPS or CCFS caseworker. The caseworker, as a
representative of CCFS, has legal custody of the child. Accordingly, asking the caseworker to
inform parties of your right to visit with clients and access their records is often quicker and
easier than getting a court order for access. Consulting the caseworker at the beginning of the
case can get you information that is not reproduced in written reports. You should also
periodically speak with the caseworker to stay up to date on the events in your client’s life.
Frequently, you can achieve your client’s goals just by talking with the caseworker.

Many caseworkers have a heavy caseload and work long hours. It is important to keep this in
mind when working with them. Often, they are just as frustrated with the system and their lack of
resources. Accommodating the caseworker when possible and remaining aware of the constraints
he is under can go a long way in developing and achieving your client’s goals.

Despite the fact that the caseworker is your client’s legal custodian, they cannot control your
representation of your client. The caseworker cannot dictate when, where, or how often you may
see or speak to your client. The caseworker cannot define or limit the scope of your
representation. The same is true of your client’s placement. The worker is expected to inform the
placement that they are under the same constraints as CCFS with regard to allowing you access
to your child and any information in their possession or control regarding your client.

Court Appointed Special Advocates (CASA)
NRS 432B.500 makes provision for the appointment of a guardian ad litem, or volunteer CASA,

for children involved in abuse and neglect proceedings. According to the statute, the CASA
must:

Represent and protect the best interests of the child until excused by the Court;
thoroughly research and ascertain relevant facts of each case for which he is
appointed, and ensure that the court receives an independent, objective account of
those facts; meet with the child wherever the child is placed as often as is
necessary to determine that the child is safe and to ascertain the best interests of
the child; participate in the development and negotiation of any plans for and
orders regarding the child, and monitor the implementation of those plans and
orders to determine whether services are being provided in an appropriate and
timely manner; inform the court of the desires of the child, but exercise
independent judgment regarding the best interests of the child;...!!8

118 NRS 432B.500 (2)(a)(b)(e)(q).
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It is a good idea to consult with the CASA about your mutual client for several reasons. First,
the CASA is likely to see the child more frequently than you or the caseworker and therefore will
have the latest information about your client to share with you. Second, their increased contact
with the child and the child’s placement makes CASAs an excellent resource to identify issues
that need to be addressed by the attorney. Third, it is always good to know what the CASA will
say to the Court before a hearing so you may plan your response. When a client’s desires are
consistent with their best interests, you and the CASA may be able to collaborate and present a
unified front before the judge. Finally, the CASA may be able to help you achieve your client’s
goals. For example, if the child wants sibling visits but the caseworker cannot work visits into
the schedule, the CASA may be able to facilitate the visits by agreeing to transport the child
and/or supervise the visitation, if that is necessary.

It is important to be mindful of the differences between a CASA volunteer and a child’s lawyer.
Having both a lawyer and CASA assigned could be confusing to a client accustomed to a
revolving door of various child welfare professionals in their lives. When CASA is assigned, be
sure to explain to the client the differences in your respective roles in the case. Because CASA
volunteers are mandatory reporters and must conduct best interest investigations, their duty of
confidentiality to the client is much less absolute than that of their lawyer. Your client should be
made aware of this difference, especially in cases where a client’s goals are contrary to what the
CASA believes is in the client’s best interests.

Foster Care Agencies

There are many private foster care agencies for the placement of children that employ their own
caseworkers. Some of the agency caseworkers are very involved in a case, others are more hands
off. Ideally, the CCFS caseworker and the foster care agency caseworker will cooperate with
each other. If a child is placed in a therapeutic foster home, the lawyer for the child likely will
have more contact with the foster care agency caseworker than the CCFS Caseworker. However,
regardless of placement in a privately licensed foster home, CCFS retains custody of the child.
There are several different private foster care licensing agencies in Las Vegas: the ones that
lawyers for children encounter on a regular basis include: SAFY, Eagle Quest, Olive Crest,
Bamboo Sunrise and Apple Grove.

It benefits your client if you will take the time to introduce yourself to the foster parents and the
agency that licenses them. Developing rapport with the foster parents so that they are amenable
to working with you to resolve your client’s concerns may be one way to advocate for your
client.

Therapists and Teachers

Families involved in abuse and neglect proceedings often require a multitude of services. In
addition to meeting on a regular basis with the caseworker assigned to the case, various members
of the family, including your client, are frequently involved in different family therapy sessions
and classes. Occasionally you may find it necessary to contact some of these service providers
to resolve a concern voiced by your client. You are free to do so. Having a cordial relationship
with these people can result in a free flow of information from the service provider to the lawyer.
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For clients receiving mental health services, you may be invited to periodic Treatment Team
Meetings (“TTMs”) with the treating professional and the CCFS caseworker. TTMs can provide
a great opportunity to discuss any concerns you have about your client or the services they are
receiving.

CCFS Caseworkers and the Adoption Process

If the parental rights of the biological parents are relinquished or terminated, the client becomes
available for adoption. An Adoption Worker is responsible for completing the Social Summary
that is required before an adoption can be completed. If a case moves to the adoption stage, you
should find out who the Adoption Worker is and introduce yourself. You can ensure that the
child’s placement file does not “fall through the cracks” by periodically checking in with the
Adoption Worker.

Before a family will be actively recruited to adopt a child, a Social Summary must be completed.
A Social Summary is a lengthy document that attempts to tell the child’s history in a clear,
cohesive way. The Social Summary contains the social and medical history, including history of
medical diseases and disorders, alcohol and drug use, for the natural parents and other family
members. It also includes behaviors and incidents involving the child. Increasingly, children are
tested for fetal alcohol syndrome, neurodevelopmental disorders, and other genetic issues: the
results of these tests are included in the Social Summary. The Social Summary generally takes
months to complete and consequently can delay the adoption of a child. If your client wishes to
be adopted, you will want to urge the Court to Order that the Social Summary be completed as
soon as possible, even before parental rights are terminated.

Delays in processing adoption paperwork means a child languishes in the foster care system for
an indefinite period — as the client ages into adolescence buffeted from placement to placement,
he becomes less “desirable” to potential adoptive parents and more difficult to place. A delayed
or incomplete Social Summary may lead to a failed adoption as the prospective adoptive parents
opt for a younger child. Therefore, when your client wants to be adopted, it is critical that you
encourage an early start on the Social Summary so that it is thorough and completed in a timely
fashion — preferably at or near the time of the TPR.

Notably, the urgency to complete the Social Summary prior to TPR is significantly reduced
where an adoptive resource has already been identified and already has placement of the client.
Regardless, the Social Summary remains a vital component of the process and will be used as the
point of reference for any adoption subsidy negotiation. In theory, the amount of the adoption
subsidy payment received by the family is contingent in part on a child’s expected service needs.
Further, an adoption is far more likely to be successful when the adoptive resource has a clear
picture of a child’s expected mental/physical health needs. Unfortunately, the service providers
that generally conduct these assessments often have lengthy waitlists and it can take months for a
child to be seen. Therefore, you should advocate for your client to be assessed for any relevant
suspected mental or physical health issue or developmental delay as early on in the process as
possible.
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Chapter 22 — The Adoptions and Safe Families Act (ASFA)

The Adoptions and Safe Families Act (ASFA) was passed by the United States Congress in
1997. Using safety and expeditious permanency as its primary goals, ASFA amended prior
federal law on foster care and child safety. The major provisions of ASFA have been
incorporated into Chapter 432B of the Nevada Revised Statutes. This Chapter sets out the
various provisions of ASFA, which may provide a legal framework, beyond NRS 432B, for
making arguments on behalf of your client before the Court. The child’s lawyer should be aware
that ASFA has been criticized for causing an unnecessary push toward termination of parental
rights, even when there is no adoptive resource. This consequence has adversely impacted the
African American community, and advocates are calling for it to be repealed.!®

References to ASFA may include the United States Code (USC), which is the text of the original
act, the final regulations promulgated at the direction of Congress by the Department of Health
and Human Services (HHS) to implement the USC, or the comments to the regulations, often
called the preamble. While the USC and the regulations have the weight of legal authority, the
comments do not. However, the comments give guidance as to what HHS is expecting when it
conducts its reviews of a State’s compliance. Should a state fail to show adequate compliance
and improvement in their dependency systems, HHS may eliminate or reduce federal funding to
that State. Federal funding is integral to Nevada’s dependency system, as Nevada receives more
than half of its dependency system funding from the federal government.

ASFA is found at 42 U.S.C. 8§88 621-679. Relevant regulations relating to ASFA are at 45 C.F.R.
§ 1356. Comments to the regulations by the Dept. of Health and Human Services are found at 65
Fed. Reg. 4020-4088 (Jan. 25, 2000).

What Does ASFA Require?

Contrary to the Welfare Findings

When a child is removed from the home, ASFA requires that the Court make a finding that it is
contrary to the child’s welfare to remain in the home. 42 U.S.C. § 671(a)(15)(B)(i); 45 C.F.R. 8

1356.21(c).

The contrary to the welfare finding must be:

1. Made at the first Court hearing that sanctions, even temporarily, the child’s removal. 45
C.F.R. 8 1356.21(c);

2. Explicitly documented by reference to facts. 45 C.F.R. 8 1356.21(d); and

3. Made on a case-by-case basis. 45 C.F.R. § 1356.21(d).

119 Trivedi, Shanta, The Adoption and Safe Families Act is Not Worth Saving: The Case for Repeal (August 26,
2022). Family Court Review (Forthcoming 2023), Available at SSRN: https://ssrn.com/abstract=4201525 or
http://dx.doi.org/10.2139/ssrn.4201525
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The contrary to the welfare finding may not be:

=

Made retroactively. 45 C.F.R. § 1356.21(d);

2. Made by a mere reference to a court report without citing specific facts from the report.
65 Fed. Reg. 4056 (Jan. 25, 2000); or

3. Made by mere reference to a state statute without citing facts from the case. 45 C.F.R. §

1356.21(d).

If the finding is not made at the correct time, or is not adequate, the child loses all eligibility for
Title IV-E (of the Social Security Act) funding for the child’s entire stay in foster care. 45 C.F.R.
§ 1356.21(c). If the child can safely remain in the home, the child should be returned home with
services rather than placed in out-of-home care. 42 U.S.C. 8 671(a)(15)(B)(i).

Reasonable Efforts to Prevent Removal Findings

ASFA requires that the Court make a finding that reasonable efforts were made by the
department to prevent the child’s removal. 42 U.S.C. § 671(a)(15)(B)(i); 45 C.F.R. §
1356.21(b)(1).

The Reasonable Efforts to Prevent Removal Finding Must Be:
1. Made within 60 days of the child’s removal. 45 C.F.R. § 1356.21(b)(1);

2. Explicitly documented by reference to facts. 45 C.F.R. § 1356.21(d); and
3. Made on a case-by-case basis. 45 C.F.R. § 1356.21(d).

The Reasonable Efforts to Prevent Removal Finding May Not Be:

1. Made retroactively. 45 C.F.R. § 1356.21(d);

2. Made by a mere reference to a court report without citing specific facts from the report.
65 Fed. Reg. 4056 (Jan. 25, 2000); or

3. Made by mere reference to a state statute without citing facts from the case. 45 C.F.R. §
1356.21(d).

If the reasonable efforts finding is not made by the 60-day deadline, or is not adequate, the child
loses all eligibility for Title IV-E (of the Social Security Act) funding for the child’s entire stay
in foster care. 45 C.F.R. § 1356.21(c). If the child could have remained in the home if CCFS had
provided services, the child should be returned home with services rather than placed in out-of-
home care. 42 U.S.C. § 671(a)(15)(B)(i).

Case Plans

ASFA requires that CCFS develop a case plan “within a reasonable period” which can be no

more than 60 days after the removal of the child. 45 C.F.R. § 1356.21(g)(2). CCFS must involve
the parents in the case plan development. 45 C.F.R. 8 1356.21(g)(1). If the parents are unwilling
or unable to participate in the case plan development, CCFS must document its efforts to engage
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the parents in the process. 65 Fed. Reg. 4057 (Jan. 25, 2000). The case plan must include
services for the child, the parents and the placement to:

1. Assure that the child receives “safe and proper care” and address the child’s needs;
2. “[IJmprove conditions in the parents’ home;” and
3. Facilitate the child’s reunification or other permanent placement. 42 U.S.C. § 675(1)(B).

The case plan must also:

1. Be a written document. 42 U.S.C. § 675(1);

2. Describe the child’s placement, including its safety and appropriateness, how it is the
most family-like possible, and if the goal is reunification, how the placement is as near
the family’s home as possible. The plan must take into consideration the distance of the
child’s placement from the child’s school. 42 U.S.C. 8§ 675(5)(A), 675(1)(G)(1),
675(1)(C); 45 C.F.R. 8 1356.21(g)(3);

3. Include the child’s health and education records, including contact information for
providers, a copy of the child’s school record and immunizations, and information about
the child’s medical conditions and medications. 42 U.S.C. 8§ 675(1)(C);

4. Provide services, “where appropriate,” to help children 16 and over to transition to living
independently, even if the goal is not independent living. 42 U.S.C. § 675(1)(C);

5. Document the steps the department is taking to achieve the case plan goal where the goal
is not reunification. 42 U.S.C. 8§ 675(1)(D);

6. Describe services offered by the CCFS to prevent the removal of the child and to reunify
the family (i.e. attach past case plans). 45 C.F.R. 8 1356.21(g)(4); and

7. Include “child-specific” recruitment efforts where the goal is adoption. At a minimum,
these efforts should include the use of state, regional, and national adoption registries. 45
C.F.R. 8 1356.21(9)(5).

Compliance with the case plan must be “reviewed periodically,” but not less than every six
months (typically at judicial review hearings. 42 U.S.C. § 675(5)(B). Additionally, the case plan
goal, or permanency plan, must be reevaluated and determined at a permanency hearing to be
held no less than 12 months after the child has been removed. 42 U.S.C. 8§ 675(5)(C).

Reasonable Efforts to Reunify Families

ASFA requires that States make reasonable efforts to reunify families. 42 U.S.C. §
671(a)(15)(B). However, the regulations do not require specific findings that these efforts were
made. States are excused from making efforts to reunify families where that would be
“inconsistent with the permanency plan for the child.” 42 U.S.C. 8 671(15)(C). The Code lists
examples of circumstances where efforts are not required to reunify the family, but this list is not
meant to be exhaustive. 42 U.S.C. § 671(a)(15)(D)(i); 65 Fed. Reg. 4060 (Jan. 25, 2000).
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Reasonable efforts are not required to reunify families where:
1. The child is an abandoned infant. 42 U.S.C. § 675(5)(E).

2. The parent has subjected the child to “aggravated circumstances” such as torture, chronic
abuse, sexual abuse, or abandonment. 42 U.S.C. 8 671(a)(15)(D)(i).

3. The parent has committed, or assisted in the committing of, the murder or voluntary
manslaughter of one of the parent’s other children. 42 U.S.C. 8 671(a)(15)(D)(ii).

4. The parent has committed a felony assault resulting in serious injury to the child or
another child of the parent. 42 U.S.C. § 671(15)(D)(ii).

5. The parent had his or her parental rights involuntarily terminated to another child. 42
U.S.C. § 671(a)(15)(D)(iii).

6. The State has determined that another reason exists that justifies not using reasonable
efforts to reunify the family, with the child’s health and safety as the paramount concern.
42 U.S.C. §671(a)(15)(A), 42 U.S.C. § 671(a)(15)(D)(i), 65 Fed. Reg. 4060 (Jan. 25,
2000).

A permanency hearing must be held within 30 days of a court order that reasonable efforts to
reunify the family are not required. 42 U.S.C. § 671(a)(15)(E)(i).

CCFS must file a motion or petition to terminate parental rights (TPR) for abandoned infants,
siblings of a child murdered by a parent, and children whose parent has committed a felony
assault resulting in injury to the child or the child’s sibling, unless:

1. Thechild is in the care of a relative. 42 U.S.C. 8 675(5)(E)(i);

2. CCFS has documented a “compelling reason” why TPR is not in the child’s best
interests. 42 U.S.C. 8 675(5)(E)(ii);

3. “Adoption is not the appropriate permanency goal for the child.” 45 C.F.R. §

1356.21(i)(2)(ii)(A);

There are no grounds for TPR. 45 C.F.R. § 1356.21(i)(2)(ii)(B);

The child is an unaccompanied refugee. 45 C.F.R. 8 1356.21(i)(2)(ii)(C); or

“International legal obligations™ or “compelling foreign policy reasons” prevent TPR. 45

C.F.R. 8 1356.21(i)(2)(ii)(D).

o oA

Reasonable Efforts to Finalize the Permanency Plan

CCFS must use reasonable efforts to “place the child in a timely manner in accordance with the
permanency plan, and to complete whatever steps are necessary to finalize the permanent
placement of the child.” 42 U.S.C. § 671(a)(15)(C). ASFA anticipates that a finding regarding
the reasonableness of CCFS’s efforts will be made at the permanency hearing, as it requires such
a finding within 12 months of the child’s removal and every 12 months afterwards. 45 C.F.R. 8§
1356.21(b)(2)(i).
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The finding that reasonable efforts were used to finalize the permanency plan must:

1. Be made regarding the permanency plan in effect (as opposed to previously abandoned
plans). 45 C.F.R. 8 1356.21(d); 65 Fed. Reg. 4052 (Jan. 25, 2000);

2. Be “as meaningful as possible and child specific,” and made on a case-by-case basis. 45
C.F.R. § 1356.21(d)(3); 65 Fed. Reg. 4056 (Jan. 25, 2000); and

3. Reference specific facts of the case. References to state statutes are insufficient.
References to a court report, without citing specific facts from the report, are insufficient.
45 C.F.R. § 1356.21(d)(3); 65 Fed. Reg. 4056 (Jan. 25, 2000).

If there is an insufficient finding, if the finding is that reasonable efforts were not made, or if the
finding is not made by the 12-month anniversary of the child’s entry into protective custody,
Title IV-E funding is lost for the child until an adequate finding is made. 45 C.F.R. §
1356.21(b)(2)(ii).

TPR Filed After 15 Months Out Of the Home

ASFA states that when a child has been in foster care for 15 of the last 22 months, CCFS “shall
file a petition to terminate the parental rights of the child’s parents” unless the child is being
cared for by a relative, the State has documented a “compelling reason for determining that filing
such a petition would not be in the best interests of the child,” or the state has not made the
reasonable efforts necessary to achieve the goal of the Case Plan where the goal is reunification.
42 U.S.C. § 675(5)(E).

Compelling Reasons Not to File for TPR

1. “‘Adoption is not the appropriate permanency goal for the child.” 45 C.F.R. §
1356.21(i)(2)(ii)(A);

2. There are no grounds for TPR. 45 C.F.R. § 1356.21(i)(2)(ii)(B);

3. The child is an unaccompanied refugee. 45 C.F.R. 8 1356.21(i)(2)(ii)(C); or

4. “International legal obligations” or “compelling foreign policy reasons” prevent TPR. 45
C.F.R. § 1356.21(i)(2)(ii)(D).

Although ASFA and the supporting regulations require TPR absent a compelling reason, HHS
has indicated it will not take federal funds from the states if they do not file for TPR by 15
months if the parent is “diligently working toward reunification and the State and Court expect
that reunification can occur within a time frame that is consistent with the child’s developmental
needs.” 65 Fed. Reg. 4035 (Jan. 25, 2000).

In every case in which CCFS does not file for TPR after the child has been in care 15 of the last

22 months, it must document why not filing for TPR is in the child’s best interest. 65 Fed. Reg.
4062 (Jan. 25, 2000).
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The calculation of how much time the child has spent in care is cumulative rather than
consecutive. 45 C.F.R. 8 1356.21(i)(i)(C). Runaway episodes and trial home visits do not Court
toward the 15 months. Id.

Adoption Planning Concurrent with the TPR Filing

ASFA is explicit in requiring CCFS to begin identifying, recruiting, processing, and approving
qualified families for adoption concurrently with filing the petition for TPR. 42 U.S.C. §
675(5)(e); 45 C.F.R. § 1356.21(1)(3). Work to finalize an adoptive placement must be “child-
specific,” which, at a minimum, includes using state, regional, and national electronic exchange
systems or adoption registries. 45 C.F.R. § 1356.21(g)(5).

Mandating that CCFS concurrently work toward the adoption goal for children when a TPR is
filed was “developed to ensure that a child does not wait unnecessarily between the time a TPR
is granted and the child’s permanent placement in a home.” 65 Fed. Reg. 4062 (Jan. 25, 2000).

And More ....

ASFA provides many rights to children, parents, and foster parents involved in the dependency
system. Some of the many other requirements of ASFA include:

1. Mandatory reporting by CCFS of known or suspected maltreatment of children within the
system. 42 U.S.C. 8 671(a)(9)(A).

2. Ensuring that foster homes and other institutions where children are placed meet national
standards regarding admission, safety, sanitation, and civil rights protection. 42 U.S.C. §
671(a)(10).

3. Provision of adoption assistance payments and foster care maintenance payments. 42
U.S.C.8672;42 U.S.C. §673.

4. Periodic reviews of foster care payments and adoption assistance payments to assure
appropriateness, and fair hearings for those who believe their payments are unreasonably
denied. 42 U.S.C. 8 671(a)(11); 42 U.S.C. § 675(12).

5. Ensuring there is no discrimination in foster parent approval or child placement based on
race, color, or national origin. 42 U.S.C. § 671(a)(18).

6. Criminal records checks of all foster and adoptive parents, and denial of applications
where such checks reveal convictions for listed offenses. 42 U.S.C. § 671(a)(20)(A).

7. Health insurance provisions for children with special needs to assist with adoptive
placement. 42 U.S.C. 8 671(a)(21).

8. Eliminating delay in placing children out-of-jurisdiction when an available placement is
available. 42 U.S.C. 8 671(a)(23)(A).

9. Preparing foster parents to provide for the child’s needs, including providing the foster
parents with the child’s health and education record. 42 U.S.C. § 671(a)(24); 42 U.S.C. §
675(5)(D).

10. Periodic (at least yearly) visits from a CCFS Caseworker for children placed out-of-state.
42 U.S.C. § 675(5)(A)(ii).

11. Providing foster parents and pre-adoptive parents with notice and an opportunity to be
heard at reviews and hearings regarding the child. 42 U.S.C. 8 675(5)(G).
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What ASFA Allows

Concurrent Planning

Prior to the adoption of ASFA, most states used a sequential approach to permanency planning —
pursuing family reunification first, and only pursuing other permanency options, such as
adoption, when all possibility of reunification has been exhausted. Patricia Schene, Implementing
Concurrent Planning: A Handbook for Child Welfare Administrators 1-2 (Barbara Sparks, ed.,
2001). The unintended consequence of sequential planning has proven to be longer stays in
foster care with a greater number of moves. Id. Frustrated with this impact of sequential
planning, several states began implementing a model known as concurrent planning — where
more than one permanency option, typically reunification and adoption, is pursued at the same
time. Id. Concurrent planning has led to faster permanency for children, either by reuniting them
with their parents, or through placing them in other permanent homes. Id., at 8-14.

Recognizing that concurrent planning improves children’s lives, ASFA specifically allows for
the practice. 42 U.S.C. § 671(a)(15)(F); 45 C.F.R. § 1356.21(b)(4); 45 C.F.R. 8 1356.21(i); 45
Fed. Reg. 4054 (Jan. 25, 2000) (describing concurrent planning as consistent with good
practice.).

TPR Prior To the Child Being In Care for 15 of 22 Months

While ASFA is written to require CCFS to file for TPR when a child has been out of the home
for 15 of the last 22 months, ASFA does not preclude filing for TPR sooner when the
circumstances and the best interests of the child necessitate doing so. HHS made this abundantly
clear in the comments by stating: “We would like to clarify that a State continues to have the
discretion to file a petition for TPR whenever it is in the best interests of the child to do so”. In
addition, Congress passed a Rule of Construction at section 103(d) of Public Law 105-89
reaffirming a State’s ability to file a petition for TPR before it is mandated by Federal statute or
for reasons other than those indicated in Federal law. Therefore, States should view the Federal
statutory timeframes of 15 of the last 22 months of a child’s stay in foster care as the maximum
length of time that can elapse before a State agency must file a petition or document an exception
for TPR. 65 Fed. Reg. 4060 (Jan. 25, 2000).

Preference for Placement with a Relative

ASFA requires that CCFS “consider giving preference to an adult relative over a non-related
caregiver” when making placement decisions. 45 § U.S.C. § (a)(19). However, nowhere does
ASFA state that children must be placed with relatives.

ASFA does support relative placement without adoption by permitting CCFS to withhold filing
for TPR when the child is with a relative. 42 U.S.C. 8 675(5)(E)(i). However, in order to
promote permanent placements for children, HHS does not allow the case to be closed when a
child is with a relative, and a permanency option such as adoption or guardianship has not been
finalized. 65 Fed. Reg. 4060 (Jan. 25, 2000). “A State must continue to develop and reevaluate a
child’s Case Plan goal and conduct permanency hearings if the State decides not to file a petition
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for TPR because the child is placed with a relative.” 1d. The comments to the regulations suggest
that relatives should be actively encouraged to legalize the permanency of the child’s placement.

Id.
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Chapter 23 — Interstate Compact on the Placement of Children (ICPC)

The Interstate Compact on the Placement of Children (ICPC) was created to safeguard children
who were placed across state lines for foster care or adoption. ICPC is a uniform law which has
been adopted by all 50 states as well as the District of Columbia and the Virgin Islands. Each
signatory state has codified the compact verbatim and appointed an administrator to govern the
application of the compact. The purpose of ICPC is to ensure that children who are placed
outside of their home state receive services and supervision, and that the placement is in their
best interests, and to ensure that a child “shall receive the maximum opportunity to be placed in a
suitable environment.” ICPC art. L.

Legal Significance

Interstate compacts are binding agreements between the signatories. When states enter a
compact, the compact becomes a contract between the parties and is not subject to unilateral
amendment or modification. Nebraska v. Cent. Interstate Low-Level Radioactive Waste
Commission, 207 F.3d 1021, 1026 (8th Cir. 2000). A state may not enact legislation which would
burden the compact without approval of the other parties. Id. As such, a compact is binding state
law and a contract between the member states, and the terms of the compact take precedence
over contrary state statutes and constitutional provisions. (1d, citing McComb v. Wambaugh, 934
F.2d 474, 479 (3d Cir. 1991); Wash. Metro. Area Transit Auth. v. One Parcel of Land, 706 F.2d
1312, 1318 (4th Cir. 1983)): the terms of the compact supersede any conflicting state law.
Finally, since a state must enforce the compact, no court may provide relief that is inconsistent
with the terms of the compact, but it can interpret the compact. (Id., citing Texas v. New Mexico,
462 U.S. 554, 103 S.Ct. 2558 (1983)).

Application of the ICPC

The text of ICPC has been codified at NRS 127.330 et seq. ICPC consists of 10 articles that
define its application, establish the procedures to place children interstate, and sets the
responsibilities of each participant in the process. In addition, 10 Regulations have been
developed to assist the states in applying the articles.

There are four types of placement categories covered by ICPC:

1. Placements preliminary to adoption.

2. Foster care placements (including group homes and residential treatment institutions).

3. Placements with parents or relatives, when a parent or relative is not making the
placement.1?

4. Placements of adjudicated delinquents in institutions/programs in other states.

Avrticle V111 specifically states that ICPC does not apply when a parent, stepparent, grandparent,
adult brother or sister, adult aunt or uncle, or his guardian brings or sends the child into the

120 |CPC does not apply to a parent or guardian moving a child to another state to place with a relative or guardian
outside of child welfare.
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receiving state and leaves the child with any such relative. Art. VIII; Reg. No. 3.12* Also
excluded from ICPC are placements in medical facilities, mental health facilities, boarding
schools or any institution that is primarily educational in nature. Art. 11(d); Reg. No. 4. However,
if the parents' rights have been restricted or terminated, and they no longer have legal custody of
their children, ICPC applies. Relative placements, other than those expressly excluded in Article
VIII, are subject to ICPC. Art. VIII; Reg. No. 3.

If a placement falls under ICPC, the question becomes whether the participants are required to
comply. Article II defines what constitutes a sending agency and receiving state. A “sending
agency” is a party state, including officers or employees; a court of a party state; a person,
corporation, association, charitable agency, or other entity which sends, brings, or causes to be
sent or brought any child to a party state. Art. 11(b). A receiving state is the state to which the
child is sent, brought, whether by public authorities or private person or agencies, and whether
for placement with state or local public authorities or for placement with private agencies or
persons. Art. 11(c).

Basically, when custody of the child is placed with an agency, and the agency seeks to place the
child across state lines for relative placement, foster care, or adoption, the ICPC is triggered, and
the placement must comply with its terms.

The ICPC provides the family, the sending state, and the receiving state certain guarantees.
When the compact has been complied with, all participants can be ensured that the placement is
not contrary to the interests of the child. The sending agency is able to have the potential
placement evaluated by having the receiving state conduct a home study and a criminal
background check. The receiving state is able to make certain that its laws and policies regarding
placements have been followed. The sending state is able to obtain supervision of the child and
services. Both states are able to fix the financial and medical responsibilities of each state prior
to the placement taking place. And finally, the ICPC provides that the sending state retains
jurisdiction over the child once the child leaves its borders. Art. V.

ICPC Procedure

To initiate a placement under the ICPC, the sending state’s jurisdiction over the child must be
established. In Nevada, this is accomplished by a CCFS Motion for the Court to issue an Order
of Compliance with the Compact. CF Operating Procedure 175-54. This is simply an order
which designates CCFS as the sending agency and shows that the child has been adjudicated
dependent. Once the Order is obtained, the caseworker prepares the ICPC packet. The packet
consists of the Compact Transmittal Form; the ICPC 100A form; three copies of the cover letter
that specifies the identification of the potential placement, ongoing needs of the child, any
special requirements for the child, and a paragraph setting out the financial/medical plan; three
copies of a social assessment of the child or the pre-dispositional study; three copies of the most
recent court order showing dependency and the legal status of supervision; and the Order of
Compliance. Most states require a permanency plan for the child. The packet may also contain
any other information about the child or the placement that the CCFS Casewaorker feels may aid

121 Fyll Text of ICPC Regulation No. 3, N.Y. Office of Children and Family Services,
https://ocfs.ny.gov/programs/adoption/icpc/requlations/regs-03.php.
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the receiving state caseworker. Additionally, if the request is for an interstate adoption, the
packet must contain three copies of the TPR order or the order setting the adjudicatory hearing
and an application for an adoption home study or a copy of the home study if it has already been
completed.

Once the CCFS caseworker has completed the packet, it will be sent to the ICPC Administrator's
Office in Carson City (administered by the Department of Child and Family Services) who will
review the packet for completeness, sign off on the ICPC 100A form, and forward the packet to
the ICPC Administrator's Office in the receiving state within 3 business days of receipt. CF
Operating Procedure No. 175-54.

Upon receipt of the packet in the receiving state compact administrator's office, the packet will
be reviewed for completeness and forwarded to the local office where the potential placement
resides. A caseworker in the local office will then conduct the background checks and home
study, make a recommendation regarding the placement, and write a report. Home studies and
placements are determined in compliance with the law of the receiving state. The caseworker in
the receiving state will send their report and recommendation to the receiving state compact
administrator. If the placement is approved, the compact administrator will sign the ICPC 100A
form and send it and the home study to the sending state compact office. If the placement is
denied, then the placement cannot be made until the situation that resulted in the denial is
remedied.

The sending state compact office will forward the documents to CCFS. At that point, the CCFS
caseworker and the caseworker in the receiving state will finalize arrangements for supervision,
funding, and travel. CF Operating Procedure 175-54. To expedite the processing of the ICPC
request, the CCFS caseworker should stay in contact with the caseworker in the receiving state,
so that decisions can be communicated and preparations begun before the official paperwork is
received. CF Operating Procedure 175-54. HHS also encourages the caseworker in the receiving
state to fax a copy of the home study to CCFS at the same time as they fax their compact office.
CF Operating Procedure 175-54. If the approval is verbal, no formal placement action can take
place until a signed copy of the ICPC 100A form is received, either by fax or hard copy. The
completed ICPC 100A form, signed and dated by the receiving state compact administrator, is a
legal document that is evidence the child can legally be placed, as long as placement occurs after
the date it is signed. CF Operating Procedure 175-54. The approval is valid for six months from
the day the receiving state compact administrator signs the form. Reg. No. 6.

Several issues are important to know when dealing with the ICPC. First, the sending state must
maintain jurisdiction over the child while the child remains in the receiving state. The receiving
state may recommend that supervision be terminated after six months, however, Nevada, as the
sending state, must agree. If supervision is terminated, all that means is that the receiving state
no longer has to monitor the placement. Nevada will still be legally and financially responsible
for the child. There are only three ways that jurisdiction may be terminated by the sending state:
(2) the child is adopted, (2) the child reaches majority, or (3) the child becomes self-sufficient.
Art. V(a). If a termination of jurisdiction is sought without one of the above events occurring, the
compact administrator in the receiving state must concur.
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Nevada's continuing jurisdiction over the child is important for several reasons. The main reason
is that CCFS and the Nevada Family Court have the continuing authority to decide matters of
custody, supervision, care, treatment, and disposition of the child. Art. VV(a). It is also important
because the Nevada court can have the child returned to the state and can reunify the child with

the parent. Without maintaining jurisdiction, Nevada could not compel services and supervision
for the child in the receiving state, nor could it guarantee the child's return.

Regulation No. 7

Regulation No. 7 is the expedited ICPC request, known as priority placement. This regulation is
applicable in limited circumstances, and has strict time limits which cannot be deviated from
without a written agreement from the court which issued the priority order, the sending agency,
the receiving state, and the sending state compact administrators.

To apply, a Court in the sending state must find entitlement and issue an order with express
findings and factual basis. The Court must find that:

1. the proposed placement recipient is a relative belonging to a class of persons who, under
Art. V1II(a), could receive a child from another person without complying with the
compact and
a. unexpected dependency due to a sudden or recent incarceration, incapacitation or
death of a parent or guardian; or

b. the child sought to be placed is 4 years of age or younger, including other siblings
sought to be placed with the same proposed placement resource; or

c. thechild is in an emergency placement; or

d. the child (or any child in the placement group) has spent a substantial amount of time
in the home of the proposed placement.

2. the receiving state compact administrator has had a properly completed ICPC 100A for
more than 30 business days, but the sending state has not received notice the child may
be placed. Reg. No. 7 (5).

If any of those circumstances exist, an expedited ICPC request can be submitted, as long as the
child is not already in the receiving state or allowed to go the receiving state before the request is
approved.

The Process for a Priority Placement

1. The Court must send the Order for priority placement to the sending agency within two
business days. The Order must contain the judge's telephone and fax number.

2. The sending agency shall submit the order, the ICPC 100A, and supporting documents to
the compact administrator's office in Tallahassee within three business days.

3. Within two business days, the sending state compact administrator shall send the packet
and a notice that the request is for priority placement to the receiving state compact
administrator's office by overnight mail. The sending state has two business days to
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determine if the packet is complete and to request additional information from the
sending agency by fax.

4. The receiving state compact administrator shall make a placement determination as soon
as practicable, but not more than 20 business days from receipt of the packet, unless it is
determined the packet is incomplete. If the packet is incomplete, the receiving state
compact administrator shall notify the sending state compact administrator within two
business days that more information is needed. The decision is then due 20 business days
from the date the information is obtained.

5. The completed ICPC 100A must be sent by overnight mail to the sending state compact
administrator.

If a state is determined to be in non-compliance with the time limits of Regulation No. 7, the
Court that issued the Order may provide the documents to a judge in the receiving state and
request assistance. While it is frustrating that placements take so long, Regulation No. 7 requests
must be limited to those cases which truly need expedited placement. If all placements are
labeled as priority, then Regulation No. 7 requests will become equally slow, and the process
will be frustrated.

Delays

The ICPC request process takes a long time - usually six to nine months for a regular ICPC or
three to six months for a Regulation No. 7 request. The recommended time for a receiving state
to process the application is 30 working days or six weeks. However, for a variety of reasons,
many ICPC requests take far longer.

PRACTICETIP

It is crucial that you identify any potential out-of-state placements as early in the case as possible
and request that the Court order CCFS to begin the ICPC process since it can take a long time.
Insisting that the Court follow-up on the efforts of CCFS and DCFS is crucial, along with
applying whatever pressure the Court can apply on the receiving state.

Your client must be adjudicated dependant before the placement occurs, however, you can start
identifying relatives and gathering information from the onset of the case. Additionally, a request
can be processed with a Protective Custody Order, as long as the child is adjudicated dependant
prior to the placement being approved and the Order adjudicating the child dependant is
forwarded to the sending state compact office. You can help the process along by reminding the
CCFS caseworker to maintain contact with the caseworker in the receiving state: many
caseworkers do not understand the process and believe it is out of their hands once the packet is
submitted. However, if the caseworkers stay in contact, a decision may become known sooner, or
questions could be easily resolved. Finally, you should request that a copy of the ICPC packet be
submitted to the Court and parties, so that its completeness may be determined and to further
ensure timely preparation.
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Regulation No. 9

One of the most common violations of the ICPC is the 30-day visit. A visit, as defined by
Regulation No. 9, is not a placement under the ICPC, and is not subject to the compact. A visit is
characterized by its duration, purpose and intention of the person placing the child. Regulation
No. 9 defines a visit as a stay of not more than 30 days, or longer if it is within the period of a
school vacation, that is for the purpose of providing the child with a social or cultural experience.
A visit may not be extended or renewed past 30 days or the school vacation period. If a visit does
not have an express termination date or clearly defined duration, it will be deemed a placement
and a violation of the ICPC. Reg. No. 9(5). Additionally, if there has been a request for a home
study or supervision by the sending agency which is pending at the time of the visit, there is a
rebuttable presumption that the intent of the stay is a placement. Reg. No. 9(6).

While it is frustrating that the ICPC process takes so long, you may need to object to extended or
renewing visits for your client, since the visit is not subject to the ICPC and therefore, there is no
home study of the home being visited, and the child will not receive services while “visiting”.
Moreover, since the ICPC has not been complied with, the Nevada Court has no mechanism to
require that the child be returned to Nevada, other than to sanction the parents. It may be safest to
allow the ICPC to take place and only send children on true visits.

Non-Custodial Parents

A unique situation occurs when there is a non-offending, non-custodial parent who resides out of
state. Regulation No. 3(3)(a) provides that the ICPC does not apply when the Court transfers the
child to a non-custodial parent with respect to whom the Court does not have evidence before it
that the parent is unfit, does not seek such evidence, and does not retain jurisdiction after the
child is placed.

The triggering event for the ICPC is that the parent must be noncustodial. Where the parent holds
a valid custody order in their state of residence, the state in which the order originated was the
children's home state at the time it was entered, and the home state has not declined to exercise
jurisdiction, the ICPC does not apply, and the child should be returned to the out-of-state parent.
So, if there is a non-resident parent with a valid custody order, the child should be returned to
them. However, if there is no custody order, and the parent has no custodial rights, the Court
should order the change in custody in a Court Order. Otherwise, your client's custody is in limbo,
and you could expose the child to danger if the offending parent seeks the child’s return from the
out-of-state parent.

The ICPC is a slow, detailed process. But currently, it is the only mechanism available to ensure
a child's best interests are protected once they cross state lines. While it is frustrating that the
placement process takes so long, it is important that the ICPC be complied with, if it is
applicable, so that your client receives services and the placement is determined to be safe. You
can help the process along by making sure the ICPC is begun early, by being familiar with the
procedure and the different states' requirements, and by not letting the dependency action stall
while waiting on an ICPC request.
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Pending Updates to ICPC

As mentioned above, state courts can interpret ICPC articles and regulations. This leads to
differing and sometimes conflicting interpretations of ICPC regulations among the states. See
e.g. Jones, Alex, PARENTS AND THE INTERSTATE COMPACT ON THE PLACEMENT OF
CHILDREN: A FLEXIBLE APPROACH, Lewis & Clark Law Review (2021)
https://law.Iclark.edu/live/files/32307-jones-nc-253-pdf (discussing state split on whether ICPC
applies to non-custodial parents). The American Public Human Services Association has been
tasked with drafting an updated ICPC to update the legal framework, increase timely placement,
clarify the applicability of ICPC to non-custodial parents, provide administrative review of
denials in the receiving state, strengthen enforcement of the ICPC, and allow for more frequent
rules changes so the ICPC can remain current. The new ICPC must be enacted by 35 states to
take effect and has not yet reached that threshold. American Public Human Services
Association, ICPC, https://aphsa.org/AAICPC/ICPC.aspx (last accessed March 8, 2024).
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Chapter 24 — Representing Non-Citizens or Foreign Nationals

If you become aware that your client is not a United States citizen, there will be additional
challenges for your client. If your client does not have a lawful immigration status, it may affect
their ability to obtain employment or financial aid as an adult. However, you have a chance to
make a tremendous impact on your client’s life by identifying questions on immigration status
early in the case. This chapter is not meant to be a comprehensive analysis of all immigration and
citizenship issues which may arise in a child welfare case; it is meant to be a guide, and you
should consult an immigration attorney, such as the Immigration Advocacy Project at Legal Aid
Center of Southern Nevada, or other expert for more information.

Special Immigrant Juvenile Status

Special Immigrant Juvenile Status (SI1JS) is a federal law that assists certain undocumented
children who have been abused, neglected or abandoned, in obtaining legal permanent
residency. Typically, SIJS is granted to children who are placed in foster care (although children
under the jurisdiction of the Juvenile Delinquency Court may also be eligible for SIJS). Special
Immigrant Juvenile Status is a way for a ward to become a lawful permanent resident of the
United States (i.e., get a "green card"). A lawful permanent resident has the right to live and
work permanently in the United States and to travel in and out of the country. Also, permanent
residents can apply for U.S. citizenship after five years.

Lawful permanent resident status is permanent — a Special Immigrant Juvenile who obtains
permanent residency will keep the status after they are no longer under the Juvenile Court
jurisdiction. The person remains a permanent resident for their entire life. The only reason it
would end would be if the person became deportable for some reason, such as violation of
certain laws and conviction as an adult of certain criminal offenses!?2,

Although lawful permanent resident status is permanent, green cards are only valid for ten years
and must be renewed before the card expires. Furthermore, in order for the child to get Medicaid
coverage, he must wait five years after receiving "qualified" immigration status.

Who Qualifies for SI1JS?

In order to qualify for SIJS, the client must be under the age of 21 and must not be married. A
Juvenile Court in the U.S. must have declared the child dependent, or the Juvenile Court must
have legally committed the child to a state agency or department. The Court must have found
that the child’s reunification with one or both parents is not viable due to abuse, neglect, or
abandonment, and that it is not in the child’s best interest to be returned to his home country.

122 At the time of the writing of this Chapter, there are a number of immigration law “reforms” under consideration
by the federal government. Therefore, it is important that you consult with an expert before giving advice about
actions which may or may not lead to deportation.

Page 202



Who Can Complete the Application?

The child, a caseworker, or an attorney can complete the application for SIJS, which will be
submitted to U.S. Citizenship and Immigration Services (USCIS). The child must complete the
USCIS forms (including the adjustment of status to lawful permanent resident application),
obtain a special medical exam, and provide fingerprints, a photograph, and proof of age. The
application must include an order from the Dependency Court containing certain findings USCIS
uses to determine the child’s SIJS eligibility. There is a fee for the application process, but a fee
waiver is available. The application can be obtained from the USCIS website. The child must be
in the U.S. at the time the documents are filed.

The USCIS will grant the applicant employment authorization as soon as the application is filed,
and schedule a date for the SIJS interview. Generally, the USCIS will decide the case at the time
of the SIJS interview, which is normally scheduled within 180 days from the official filing date
of the SIJS application.

Special Immigrant Juvenile Petition

The statutory basis for seeking SIJS is found within the Immigration and Nationality Act
(“INA”).12 Because a S1J Petition cannot be granted without the necessary findings by a state
court, the child’s lawyer must start by getting an order from the Dependency Court with the
necessary language.'?* The Motion should include specific factual assertions regarding the abuse,
abandonment, or neglect. It should also contain details as to why not returning to the country of
origin is in your client’s best interest. This includes a description of the danger faced by your
client in the home country. You may wish to consider the factors within NRS 125C.0035.
USCIS "strongly encourages juvenile courts to address” why it would not be in the child's best
interest to be returned to her or his country of nationality and "incorporate a finding into the
Court Order."*?® The Court cannot make any findings about the child’s motivation in seeking
SHIJS. The order should contain the following factual determinations:

1. A finding that the child has been “declared dependent on a Juvenile Court” (i.e.
wardship), or placed in the custody of the child welfare agency;

2. A finding that reunification with a parent, or both parents, is not feasible due to abuse,
neglect or abandonment; and

3. A finding that it is not in the child’s best interest to be returned to their country of origin
or their last residence.

This Order will be used as part of the federal application for lawful permanent resident status.
Therefore, best practice is to have a separate order as to the request for SIJ, and not incorporate
the SIJ findings into a general order of custody or guardianship.

123 INA §101(2)(27)(J); 8 U.S.C. §1101(a)(27)(J)
124 |d

125 G
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Filing Special Immigrant Juvenile (S1J) Petitions

The child or any person acting on the alien’s behalf can file the SIJ petition. Again, you should
check with an immigration attorney or other expert to verify which forms to use.

Form 1-360, SIJ Petition, supported by the following documents:

1. Copy of the juvenile's birth certificate or other evidence of his age; and
2. Copies of the Court Order which the claim to eligibility is based, i.e. the Order making
the findings in the preceding section.

In addition to Form 1-360, the following petitions may also have to be filed:

1. Form 1-485, Application to Register Permanent Residence or Adjust Status, can be filed
concurrently with Form 1-360

2. Form 1-601, Application for Waiver of Grounds of Inadmissibility, when the ground of
admissibility is not automatically waived under INA §245(g)(2)(A)

3. Form I-765, Application for Employment Authorization, based on the pending 1-485
Application to Register Permanent Residence or Adjust Status

4. Form 1-912, Request for Fee Waiver

Form 1-485 (Application to Register Permanent Residence or Adjust Status), if filed, must be
supported by the following documents:

Birth certificate or other proof of identity

Sealed medical examination

Two photographs

Evidence of inspection, admission or parole (an individual with SIJ classification is
deemed to be paroled for purposes of adjustment of status)

Form G-325A (Biographic Information) for applicants over 14 years old

If the juvenile has an arrest record, he/she must also submit certified copies of the
records of disposition

7. If the juvenile is seeking waiver of a ground of inadmissibility that is not otherwise
automatically waived under INA 8245(h)(2)(A), he/she must submit Form 1-601
(Application for Waiver of Ground of Excludability) and supporting documents
establishing that waiver is warranted for humanitarian purposes, family unity, or the
public interest.

PoNhRE

oo

Inadmissibility

S1J applicants are not subject to the same admissibility factors as other applicants. However, you
should consult with an expert if your client has been previously deported, convicted of drug
possession or use, or has been claimed to have an illegally obtained visa or other paperwork.
Therefore, if your client also has delinquency adjudications, please seek expert advice before
submitting any documentation to federal authorities.
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Adjustment of Status

Rather than having to leave the United States and go through consular processing, SIJ applicants
can apply for adjustment of status in the United States.!?® This process allows them to apply to
become lawful permanent residents without leaving the U.S. If your client is already subject to
removal (deportation) proceedings, the client may still be eligible for SIJS. In that case, time is
of the essence and you should consult an immigration attorney as soon as possible.

Risks of Applying

SIJ applications are not confidential. When a child applies for SIJS, he alerts USCIS that he is
residing undocumented in the United States. If USCIS denies his SIS application, USCIS may
use the information from his application to initiate removal proceedings against him. Itis
therefore very important that you assess the strength of your client's position. Additionally, youth
with S1JS stats may not be eligible for benefits or government assistance.

Family Unity

At age 18, an eligible youth, who has been a legal permanent resident for at least five years, can
apply for citizenship. Since the granting of SIJS is based on allegations of abuse, abandonment,
or neglect by the applicant’s parents, a person who receives a green card, or even ultimately
citizenship through the SI1J program, cannot petition his parents to become lawful permanent
residents, even if parental rights were not terminated.*?” The parents, however, are not barred
from immigrating to the United States through other means. The child can petition for his
brothers and sisters to receive a green card, however, the child must wait until he becomes a U.S.
Citizen and is at least 21 years old.

126 INA 8 245(h) allows for applicants to apply for adjustment of status within the United States:

(h) In applying this section to a special immigrant described in section 101(a)(27)(J)-

(1) such an immigrant shall be deemed, for purposes of subsection (a), to have been paroled into the United States;

and

(2) in determining the alien's admissibility as an immigrant-
(A) paragraphs (4), (5)(A), and (7)(A) of section 212(a) shall not apply, and
(B) the Attorney General may waive other paragraphs of section 212(a) (other than paragraphs (2)(A),
(2)(B), (2)(C) (except for so much of such paragraph as related to a single offense of simple possession of
30 grams or less of marijuana), (3)(A), (3)(B), (3)(C), and (3)(E)) in the case of individual aliens for
humanitarian purposes, family unity, or when it is otherwise in the public interest. The relationship between
an alien and the alien's natural parents or prior adoptive parents shall not be considered a factor in making a
waiver under paragraph (2)(B). Nothing in this subsection or section 101(a)(27)(J) shall be construed as
authorizing an alien to apply for admission or be admitted to the United States in order to obtain special
immigrant status described in such section.

121 INA § 101(a)(27)(J)(iii)(11): [N]o natural parent or prior adoptive parent of any alien provided special immigrant

status under this subparagraph shall thereafter, by virtue of such parentage, be accorded any right, privilege, or status

under this Act.
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Other options

If SIS is not an option for your client, your client might be able to legalize their status through:
(1) a family visa petition; (2) a Violence Against Women Act Petition (VAWA); (3) a Visa for a
Victim of and Witness Against a Serious Crime (U-Visa); (4) Asylum; or (5) Assistance for
Victims of Alien Trafficking (T-Visa).

VAWA

The Violence Against Women Act (VAWA) permits noncitizens who have been abused to file
for immigration relief if the batterer is a parent or spouse, and is a U.S. citizen or lawful
permanent resident. The application requires proof of the abuse and evidence that the applicant is
of “good moral character”. One benefit under VAWA is eligibility for public benefits which are
not available to other types of applications. Also, derivative status is available, so your client’s
parents may qualify for lawful immigration status.

U-Visa

U status under the Victims of Trafficking and Violence Protection Act provides a pathway to
permanent status for victims of physical or mental abuse as the result of certain types of criminal
activity. Those victims must have information about the crime and be helpful in the investigation
and prosecution of the crimes. The types of crimes included are numerous, and the perpetrator
does not need to be prosecuted or convicted for the victim to qualify. The U Visa recipient is
able to obtain derivative status for spouses, parents (if the victim is under 21) and unmarried
siblings under the age of 18. Unfortunately, there is a limit to the number of U Visas which may
be granted, which created a backlog of applications some years ago and U Visa status may take
longer than other forms of relief.

T-Visa

Like U status, T status is available for victims of crime and there are a limited number of visas
granted each year. Eligible applicants must be a victim of a “severe form of human trafficking”
and cooperate with law enforcement in the investigation and prosecution of the crime.

In addition to SIJS and the other options discussed above, children and their families may be

eligible for immigration relief that do not require them to be victims of abuse or crime. Again, it
is best to talk to an immigration attorney or expert to fully explore what is available.
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Chapter 25 — Indian Child Welfare Act (ICWA)

A Note on Language

The language used in this section is archaic and offensive. At the moment, unfortunately, that
is unavoidable. The word “Indian” has been used in US law to refer to Native peoples dating
back to and including the Constitution. Terms like “Indian” and “Indian child” have therefore
become terms of art referring to people who are eligible for membership in a Native American
tribe. As a consequence, arguing important points of law requires attorneys to refer to
“Indians” and “Indian children,” etc...even if it makes them cringe (and it should). There is
perhaps an advocacy opportunity in asking Congress to update its statutory language, but in
the meantime this manual will attempt to limit the use of offensive terminology to terms

Key Points to Take Away

1. ICWA has nothing to do with race. Tribal membership is a political affiliation much
more similar to dual citizenship than racial categories. It is strictly within the realm of
each tribe to set eligibility requirements. Some tribes have a biological or “blood
quantum” requirement; many do not.

2. Because most CAP attorneys will not handle ICWA cases after they are identified and
transferred to the ICWA Court, the most important role CAP attorneys have related to
ICWA is ensuring every possible lead is tracked down until it is conclusively established
whether or not a client is eligible for membership in a tribe — a determination that only
the tribe can make.

ICWA Basics

The Indian Child Welfare Act (ICWA) established a separate, parallel set of laws that apply to
child welfare cases involving Native children. These laws generally establish higher standards
for court intervention and provide the parties and tribes with additional rights not available in
typical cases, including the right of the tribe to assume jurisdiction of the case from the state
court. Child welfare agencies are also held to a higher standard and must provide “active
efforts” to prevent the breakup of Native families.

Why is There an ICWA?

Long before European colonists arrived in North America, this land was populated by Native
peoples organized into sovereign nations. Since the time the United States of America was
founded, its government has recognized the continued sovereignty of those nations. Although
the United States would continuously adopt and implement policies intentionally designed to
eradicate those Native nations, frequently in shameful and savage ways, those nations remain
present within American borders today and still retain their sovereignty. There is not space to
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recount that history here, but CAP attorneys are encouraged to listen to the This Land podcast
from Crooked Media (particularly Season 2) for a fascinating in-depth education.

Many government policies contributed to poverty among Native peoples and other policies
directly interfered with Native families. For example, one policy favored forcibly removing
Native children from their families to be sent to boarding schools where they could be stripped of
their cultural practices and educated in a way that would allow them to integrate into White
Christian society. When the law changed in such a way that those practices became
questionable, the policy changed to determining Native families were inherently unfit to raise
children. Their children were therefore removed and given to White Christian families to be
adopted. Finally, a Congressional investigation in the 1970s found that more than one-third of all
Native children had been removed from their homes and families, and the vast majority had been
placed into non-Native homes with no connection to or knowledge of Native American culture.
Native children were being removed from their families at a rate more than 16 times that of their
non-Native peers. In short, centuries of government policies had been extremely effective in
disrupting Native families.

Finally recognizing the inhumanity of its actions, in 1978 Congress enacted the Indian Child
Welfare Act to begin to redress these historical wrongs. ICWA sets higher standards for
justifying government intrusion into Native families than the standards for typical child welfare
cases and gives additional rights to the parties and the tribes themselves. Failure to adhere to the
requirements of ICWA can result in Court decisions being invalidated.

How do | Know if ICWA Applies to My Case?

Because Clark County has a specialized court that handles ICWA cases, the primary
responsibility most CAP attorneys have with regards to ICWA is ensuring that the child welfare
agency and the Court take all the necessary steps to arrive at an accurate determination regarding
their clients’ eligibility for membership in a Native American tribe. This may require asking the
Court to order the agency to interview extended family members seeking information, continue
to attempt contact with non-responsive tribes through alternative methods, or make other
unconventional efforts in order to obtain the necessary information.

1. Triggers for Inquiry

As originally passed by Congress, protections such as notifying tribes of proceedings involving
their members are triggered when “the Court knows or has reason to know that an Indian child is
involved.”?® Courts therefore commonly ask parents at preliminary protective hearings (or
whenever they make their first appearance) if they have any Native American ancestry that might
lead to their child being eligible for membership in a tribe. Fifty years after its passage,

however, ICWA has failed to have the impact that was originally hoped for. The State of
Nevada therefore passed additional legislation in 2023 (AB 444, codified at NRS 125E.010 et
seq.) to clarify and extend the protections provided by ICWA. Nevada law now establishes that
the Court has reason to know an Indian child is involved in proceedings in an extremely broad
set of circumstances, including:

128 25 U.S.C. § 1912(a).
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a. Anyone present at a hearing indicates the child is an Indian child,;

b. Any testimony or documents presented to the Court “indicate in any way that the child
may be an Indian child”; and

c. Any other indicia provided to the Court or the person, or within the knowledge of the
Court or the person, indicates that the child is an Indian child.*?°

Consequently, if there is any suggestion (at any time) that a child involved in a CAP case may be
eligible for membership in a Native American tribe, that child’s CAP attorney should ensure that
appropriate inquiries are pursued until it can be affirmatively determined whether the child is
actually eligible for tribal membership.

2. Who is protected by ICWA?

The legal protections granted by Congress through ICWA are triggered when the court has a case
involving an “Indian child.” In that circumstance the child, the parents, and the tribe are all
entitled to the rights granted by ICWA, and the duties of the court and the child welfare agency
are slightly altered. Consequently, determining whether any child before the Court is an Indian
child determines whether the protections of ICWA apply to the case or not.

Federal law defines an Indian child as an unmarried person under the age of 18 who is either (a)
a member of an Indian tribe or (b) eligible for membership in an Indian tribe AND the biological
child of a member of an Indian tribe.*® The rights provided to children through ICWA are
critically important for eligible clients, so it is incumbent upon CAP attorneys to ensure that
ICWA determinations are made properly. On the other hand, eligibility for tribal membership is
a determination that can ONLY be made by each individual tribe.**

3. Standards of Inquiry

Because there are more than 500 federally recognized Indian tribes, figuring out which tribe or
tribes may be involved is critically important. Unfortunately, many people eligible for tribal
membership have very little information about their own heritage — frequently as a direct result
of the United States government’s efforts to eradicate the tribes referenced above. As a
consequence, parents often respond to the court’s inquiry about whether they have any Native
American ancestry with something like “I think my grandma had some Indian blood but I don’t
really know which tribe or anything.”

Under the original ICWA standards courts frequently determined this was not enough
information to trigger further inquiry, which certainly resulted in children who were in fact
eligible for tribal membership being denied ICWA protections. As noted above, however, AB
444 clarified that even vague indications that a child may be an Indian Child require the child
welfare agency to determine whether or not the child in question is eligible for tribal
membership. Because tribal membership can be extraordinarily important to our clients,
ensuring this inquiry is completed thoroughly is an important role for CAP attorneys. NRS

129 N R.S. 125E.210(2)
130 25 U.S.C. § 1903(4).
131 Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978).
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125E.210(1) provides a list of the types of efforts the case worker should be making in order to
determine which tribes to ask, including contacting extended family members or anyone else
who may have information about the child’s eligibility for membership. CAP attorneys should
ensure efforts are not halted by obstacles like a parent’s lack of knowledge or a tribe’s failure to
respond to written notices, but instead modified to overcome those obstacles.

My Case is an ICWA Case — What Changes?

1. Level of Efforts

The unique history of persecution of Native families by the American government ultimately led
to Congress’ recognition that higher levels of protection were required to safeguard these
families. ICWA therefore increases the standards required for Court intervention in Native
families, primarily by increasing the standard to which child welfare agencies are held. Absent
an emergency, the Court must be satisfied that the agency used “active efforts” to provide
remedial and rehabilitative services to prevent the breakup up of the Indian family in any case
involving foster care placement or TPR.**? The active efforts standard generally requires more
ongoing social work than the reasonable efforts typically required in child welfare cases.!*® The
efforts must also take into account the prevailing social and cultural conditions and way of life of
the tribe. 13

2. Other Legal Standards

In addition to requiring the child welfare agency to take a more active role, ICWA also sets
higher standards for the Court to follow when making decisions. Where in most cases the
removal of a child from his or her family can be justified by a preponderance of the evidence, the
removal of an Indian child requires the court to find by clear and convincing evidence that the
continued custody of the child by the parent or Indian custodian is likely to result in serious
emotional or physical damage to the child.**®> To be clear and convincing, evidence must show a
causal relationship between the likely harm and the particular condition in the home. Evidence of
poverty, inadequate or crowded housing, or nonconforming social behavior will not suffice.'%
Additionally, that evidence must include the testimony of a “qualified expert witness.”%’

Similarly, the Court cannot terminate the parental rights for an Indian child without finding
beyond a reasonable doubt “that the continued custody of the child by the parent or Indian
custodian is likely to result in serious emotional or physical damage to the child.” Again, this
finding must be supported by the testimony of a qualified expert witness.*®

132 25 .S.C. § 1912(d).

133 5ee 25 C.F.R. § 23.2 (2016).

134 25 C.F.R. § 23.2 (2016).

135 25 U.S.C. § 1912(e).

136 See H.R. REP. 95-1386, 10, 1978 U.S.C.C.A.N. 7530, 7533.
137 25 U.S.C. § 1912(e).

138 25 U.S.C. § 1912(F).
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In no case should the assigned case worker be used as the expert witness.'3® The expert’s
qualifications must extend “beyond the normal social worker qualifications.”**? If the case
involves issues of cultural bias, the expert witness must have expertise in the social and cultural
aspects of Indian life or in the placement of Indian children.'*! Failure to have an expert witness
is reversible error.4?

3. Tribal Rights

When a child welfare case involves an Indian child, the tribe in which the child is eligible for
membership is vested with a set of rights. The three most important regard notice, intervention,
and jurisdiction.

Notice

When the agency or Court knows or has reason to know that a child is an Indian child, the
agency or Court must send notice of each proceeding to:

each tribe where the child may be a member or eligible for membership;
the child's parents;

the Indian custodian (if applicable); and

the Bureau of Indian Affairs.14

N =

If the tribe is unknown, the Bureau of Indian Affairs (BIA) must be notified.** Notices must
include information about the tribe’s right to intervene.*® If a parent or custodian is not likely to
understand written English, notice should also be sent to the BIA asking it to arrange for
translation.4

The BIA maintains a list of the designated agents for service for each federally recognized tribe.
That list is updated annually. However, it is very important to remember that each of the
hundreds of tribes is unique. Some have large populations and vast resources while others are
very small and don’t have the resources to support a robust bureaucratic infrastructure. Each
tribe will have its own approach to handling ICWA cases, and it is incumbent upon the Court and
the parties involved to ensure that the tribe is offered the opportunity to participate in a manner
that successfully communicates that message to the appropriate authorities. Some tribes will
have their own family services offices while others may have a councilperson or other designated
official responsible for ICWA cases. The CAP attorney should NOT accept the simple failure of
a tribe to respond as a tribal denial of their clients’ eligibility for membership, but instead as an

13925 C.F.R. § 23.122 (2016).

140 In re Adoption of TRM, 525 N.E.2d 298, 311 (1988).

141 In re C.W., 479 N.W.2d 105 (Neb. 1992).

142 For example, see Matter of N.L., 1988 OK 39, 754 P.2d 863 and People ex rel. M.H., 2005 S.D. 4, 691
N.W.2d 622.

143 25 U.S.C. § 1912(a).
144 |d

145 g,
146 25 C.F.R. § 23.111.
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indication that more active efforts are required in order to establish contact with the tribe and
obtain an affirmative confirmation or denial of eligibility.

Intervention

In addition to having the right to be notified of proceedings, tribes have the right to intervene as a
party to the case at any time in any foster care or TPR proceeding involving an Indian child.#’
As a party to the case, the tribe is entitled to have a representative and legal counsel participate in
all hearings. The Court must consider the tribe’s interests in the Indian child, even where the
tribe’s interests conflict with those of the parents. The tribe’s interests may sometimes even
outweigh the parents’ interests.*

Jurisdiction

Finally, tribes have the right to assume jurisdiction over cases involving their members. Tribes
already have exclusive jurisdiction over child custody proceedings involving children domiciled
on a reservation or who are wards of the tribal court.1*® If a family court takes emergency
jurisdiction over such a child, the case must generally be dismissed after the emergency has
resolved or else transferred to the tribal court.*>

In all other cases, the state and tribal courts share concurrent jurisdiction.'®* However, State
courts must transfer jurisdiction to a tribal court upon request of a party or the tribe. Such a
request may be made verbally or in writing and can only be denied for a finding of good cause
by the Court or if the tribal court declines to accept the transfer.>?

The burden of establishing good cause falls upon the party opposing the transfer.*>® In
determining whether good cause exists, the Court may not consider whether the case is at an
advanced stage or whether transfer would result in a change of placement for the child. The
Court is also prohibited from considering (1) the Indian child’s contact with the tribe or
reservation; (2) perceived inadequacies of tribal social services or judicial systems; or (3) the
tribal court’s prospective placement for the child.**

Placement Preferences

Like most other aspects of ICWA cases, tribes have the right to set their own standards and
priorities for the placement of members of their tribe.’> Absent specific standards set by the
tribe, ICWA requires that Indian children placed in foster care must be placed:

147 25 U.S.C. § 1911(c).

148 Matter of an Adoption of a Child of Indian Heritage, 543 A.2d 925 (N.J. 1988).
149 25 U.S.C. § 1911(a).

15025 U.S.C. § 1922.

151 25 U.S.C. § 1911(a).

152 25 .S.C. § 1911(b).

153 See 44 Fed. Reg. 67,584, 67,591.

15425 C.F.R. §23.118

155 25 U.S.C § 1915 (c).
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1. In the least restrictive, family-like setting that can meet the child’s special needs;
2. In close proximity to the child’s home;
3. Absent good cause, in the following order of priority placements:

a. The child’s extended family;

b. A foster home licensed, approved, or specified by the child’s tribe;

c. An Indian foster home; or

d. An institution approved by the child’s tribe.>®

Similarly, preference in adoptive homes for Indian children is given to:

1. The child’s extended family (as defined by tribal law or custom);
2. Other members of the child’s tribe;
3. Other Indian families.*®’

When applying the placement preferences, the applicable standards are the social and cultural
standards of the Indian community.*>® Where appropriate, the placement preferences of the
Indian child and parents should be considered.'*® If an Indian child is placed in a home that does
not comply with these preferences, CAP attorneys should continually inquire about what efforts
are being made to locate an appropriate home and what may be needed from the Court to
facilitate those efforts.

Child’s Right to Information

Indian children enrolled as members of tribes may be entitled to benefits from the tribe. If a child
is eligible for tribal enroliment, enrollment should be encouraged prior to adoption (which may
affect those rights). When Indian children reach 18, they may petition the Court for information
about their parents’ tribal affiliation and other information needed to protect the children’s rights
relating to tribal affiliation. This information must be provided to the children even if they have
been adopted.6°

Hearing Checklist — ICWA Issues

1. s there any indication the child may have Native American heritage or be eligible for
tribal membership?
a. Have the parents been asked?
b. What other efforts, if any, have been made to identify the child’s tribe?
= |f the tribe is not known, an order that written notice be sent to the U.S. Secretary
of the Interior / BIA may be required.
Has notice been provided to the tribe? To the BIA?
3. Isthe child in an ICWA-compliant placement?

N

156 25 U.S.C. § 1915 (b).
157 25 U.S.C § 1915 (a).
158 25 U.S.C. § 1915 (d).
159 25 U.S.C. § 1915 (c).
160 25 U.S.C. § 1917.
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a. If not, what efforts are being made to locate an appropriate placement?
= If no appropriate placements are known, an order that a diligent search be carried
out to find a placement complying with ICWA preferences may be required.
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